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Eternal Justice 
THE Most REVEREND CONRAD COUNT VON PREYSING 





GOD Is JUST—He is, in fact, eternal justice—and therefore He demands justice 
from all mankind, whom He has created according to His own image, and upon 
whom He has called to participate in His eternal life. 


He has given us the light of reason that we may recognize what justice re- 
quires and to distinguish between right and wrong. He endowed human nature 


with a natural inclination toward justice and with a natural abhorrence for the 
violation of justice. 


Justice is essentially a quality based on eternal foundations. It does not de- 
pend upon the arbitrary actions of mankind. Justice is that quality which cor- 
responds to the immutable foundations of the community which God has placed 
in the hearts of mankind. One of its principles is “Do as you would be done by.” 


Another such principle is that the life of an innocent individual, be it an un- 
born child or an old person, is holy and that the innocent may not be punished 
with or in place of the guilty. To take the life of a man is only permitted to the 


authorities as punishment for a crime or in defense of the home country or in 
justified self-defense. 


Justice is not an arbitrary creation of mankind. Justice is not placed within 
the power of the community, even though the systems of justice have been dif- 
ferently developed within the various nations. Right cannot be determined by 
the criterion whether it is useful or otherwise. The rights of the individual as 
those of the community are limited by eternal justice. The individual cannot 
impose his rule against this eternal right, and neither can the community do so. 


Even the community is obligated to observe the rights whose principles are graven 
in every man’s heart. 





This is the text, as supplied by the Office of War Information, of a pastoral letter issued 
by its author, Bishop of Berlin, in December, 1942, which was regarded as an attack upon 
the Nazi regime. It is quoted in Professor Maynard E. Pirsig’s Cases and Materials on 


Judicial Administration (St. Paul, 1946) in Chapter I, “Justice as the Aim of the Legal 
Order.” 
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IN HIS DISCUSSION of professional ethics in the April JOURNAL, President George 
E. Brand remarked that a preliminary examination of the rules of 75 of the 84 
United States district courts disclosed that only five of them, in three of the states, 
had adopted canons of professional ethics to govern the practice of law in their 
courts. We are now informed that on July 16, 1947, the United States District 
Court for the Eastern District of North Carolina, of which the Honorable Don 
Gilliam is judge, adopted the following as its Rule 30: 

“The ethical standards relating to the practice of law in this court shall be 
the Canons of Professional Ethics of the American Bar Association now in force, 
as hereafter modified or supplemented.” 


_—_— OO? Se 


A SPECIAL COMMITTEE on expert testimony, with functions similar to those in 
Minnesota and Chicago described in the April JOURNAL was created last January 
by the Kansas Medical Society. The following paragraphs appear in the leaflet 
that announced it: 

“The Kansas Medical Society is of the opinion that no physician has the right 
to practice medicine just as he pleases, nor to testify in court in a similar fashion. 
We believe that a physician’s testimony should be based upon a factual back- 
ground that has been carefully scrutinized by the physician before he expresses 
his opinion. Under those circumstances the opinion is of value to courts and 
juries alike. The scrutiny required is all the greater where the defendant is on 
trial for murder and the history of any physical or mental abnormalities is fur- 
nished by the defendant or someone close to him. 

“Next to saving life and giving aid to the sick and injured, no greater re- 
sponsibility devolves on the medical profession than giving unbiased truthful 
testimony in court or elsewhere. The right of a physician to continue in the 
practice of medicine is measured not only by his professional competence as a 
physician, but also by what he says in his professional capacity.” 


—— -—n 





Annual Meeting to Be in Cleveland, September 24 











The 1947 annual meeting of the American 
Judicature Society will be a luncheon meeting 
Wednesday noon, September 24, in the Assem- 
bly Room of the Hollenden Hotel, Cleveland, 
Ohio. The luncheon will begin immediately 
after adjournment of the forenoon session of 
the House of Delegates of the American Bar 
Association. Following the luncheon will be 
an address by a speaker whose name is to be 
announced, and the annual business meeting 
for election of directors. Immediately follow- 
ing adjournment of that meeting will be a 
short directors’ meeting for election of officers 
and transaction of such other business as may 
come up. Tickets for the luncheon will be 
on sale at American Bar Association head- 
quarters. 

The program of the American Bar Associa- 


tion convention, in session in Cleveland from 
September 21 through 25, will as usual offer 
much of interest to the student of judicial ad- 
ministration. The following from the advance 
program are especially recommended: 

Sunday, September 21—Afternoon—Confer- 
ence of Association Secretaries, Section of Bar 
Activities. 

Tuesday, September 23—Forenoon—Section 
of Bar Activities, Section of Judicial Adminis- 
tration. Afternoon—Sections of Bar Activi- 
ties, Criminal Law, Judicial Administration, 
and Legal Education and Admission to the Bar. 

Wednesday, September 24—Forenoon—Sec- 
tion of Criminal Law. Noon—American Judi- 
cature Society luncheon. Evening—Section of 
Judicial Administration dinner. 











= 
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Legal Service Offices for Persons of Moderate Means 


REGINALD HEBER SMITH 


Drawing from the experience of legal aid clinics, army and navy legal assistance 
offices, lawyer reference plans and neighborhood law offices, Mr. Smith here sets 
forth blue prints for a brand-new institution allied to and supplementary to these 
others, and shows how it will bring legal service for the first time to a large 
segment of the population, open up a vast new reservoir of clients for regular 
law offices, facilitate the training of young lawyers, and forestall the threat of 
“socialization” of the legal profession. The author is a member of the Boston 
bar, a pioneer leader in the American legal aid movement, and author of the 


historic book Justice and the Poor. 


THE CREATION OF ADEQUATE facilities which 
will assure competent legal advice and assist- 
ance to the millions of persons of moderate 
means has emerged as one of the greatest 
post-war problems confronting the organized 
bar. 

Before attempting to describe how these 
legal service facilities could be constructed and 
maintained, it is illuminating to summarize the 
four entirely separate factors which have, in 
combination, pushed this problem into the fore- 
ground. 

The four factors are: 

(1) The request by the Legal Assistance 
Officers of the Army and the Navy for coopera- 
tion by the civilian bar in handling cases for 
soldiers and sailors; 

(2) The mounting pressure from persons of 
moderate means for more adequate facilities 
to serve their needs for legal advice and assist- 
ance; 

(3) The desirability of supplementing the 
education given in law schools by practical 
training so that persons, on their admission to 
the bar, may in fact be duly qualified to prac- 
tice law; and 

(4) The necessity for prompt action by the 
organized bar to meet the public demand so that 
the government may not feel forced to set up 
law offices itself. This would mean, in lawyers’ 
terminology, “socializing the profession.” 


I. DEFINITIONS: STANDARD TERMS SUGGESTED 


We need terms that will be acceptable in pub- 
lic usage and as clear in meaning as “legal aid.” 
The phrase “low-cost legal service bureaus” 
has been used so ambiguously that it will be 


well to abandon it. Classified along functional 
lines, we have four separate plans to consider. 


A. Lawyer Reference Plan 


This, as well defined by William Dean Em- 
bree, is “an agency whereby the general public 
can be referred to competent and reliable law- 
yers who, for a fixed moderate fee, would be 
willing to give a consultation on a legal prob- 
lem and then render additional legal service 
for a moderate fee if further legal service 
seemed desirable or necessary.” 


B. Legal Service Office 


The basic concept of the first project is that 
the client will be served in the office of the law- 
yer to whom he has been referred. 

The basic concept of the second project is 
that the client shall apply at an office main- 
tained under bar association auspices and staffed 
for the purpose of serving him right there. 

The name “Legal Service Office for Persons 
of Moderate Means” would be fully descrip- 
tive, but is too long. The public would either 
alphabetize it or invent a nickname. 

If the term “Legal Service Office” is accepted, 
it will soon come to mean a law office for per- 
sons of moderate means, just as clearly as 
“Legal Aid” denotes a law office for the poor. 


C. Neighborhood Law Office 


This is a type of Legal Service Office. The 
plan is based, not upon the concept of a large 
central office, but on small decentralized offices 
in neighborhoods where persons of moderate 
means live. 

The name is accurate. The experiment de- 
serves careful consideration. In Section VIII, 
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its similarities to, and differences from, the 
legal service office will be examined. 


D. Legal Aid Clinic 


This term should be reserved to signify a 
law office where part of the staff consists of 
law school students who, by doing part of the 
legal work under supervision, learn to practice 
law through the apprenticeship or internship 
method. 

Such offices today serve only the poor— 
hence the term “legal aid clinic.” The intern- 
ship feature could be, and ought to be, an in- 
tegral part of the Legal Service Office. 

This idea will be more fully developed later 
in Section IX of this article, but this is a good 
place to present Dean Albert J. Harno’s cate- 


gorical exposition of our present situation in 
this regard: 


“The apprenticeship system of legal educa- 
tion went out of existence because law schools 
were able to present the theory of law better 
than the apprenticeship system could possibly 
present it. Legal education lost considerable 
vitality when the apprenticeship system went 
out. The (legal service office) can reintroduce 
into legal education the factor that was lost 
when the apprenticeship system went out. It 


can complement the programs of the law 
schools.” 


II. LEGAL NEEDS OF SOLDIERS AND SAILORS 


Of the four factors that have, in combination, 
brought our problem to the front, unquestion- 
ably the most dramatic, as well as the most 
pressing, is the earnest request by the Army 
and the Navy that the American Bar Associa- 
tion, in cooperation with state and local asso- 
ciations, set up a nation-wide system of offices 
or agencies to which can be referred the thou- 


sands of soldiers and sailors who need legal 
help. 


A. Legal Assistance in the Army and Navy 


In World War I our troops received medical 
assistance from the Army and the Navy but 
no legal assistance. In World War II they 
received medical assistance and legal assistance. 

Colonel Beatty, Chief Legal Assistance 
Officer for the Army, and Commander Ryan, 
Chief, Legal Assistance Liaison for the Navy, 
estimate the total number of cases handled by 
their Legal Assistance Officers as follows: 
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Period Army Navy 
March 13, 1943-June 30, 

Dl ccichens6e0e000¥e 2,500,000 301,635 
July-December 1944...... 1,470,000 210,783 
January-June 1945....... 2,475,000 302,789 
July-December 1945...... 1,515,000 240,018 
January-June 1946....... 845,200 151,578 
July-December 1946...... 297,600 102,728 


The Army and Navy intend that this Legal 
Assistance Plan shall be permanent. They have 
found that it is one of the greatest morale build- 
ers ever discovered. The testimony comes from 
officers overseas, general hospitals, Air Forces 
installations, disciplinary barracks, and the 
U. S. Constabulary. 

The reason is plain and is well known to every 
legal aid worker. Nothing rankles more in the 
human heart than a brooding sense of injustice. 
A bodily wound inflicted by the enemy inspires 
anger and the desire to fight back. A wrong 
perpetrated back home—such as an unfaithful 
wife continuing to collect her soldier-husband’s 
allowance and allotment — about which the 
soldier can do nothing and to which the whole 
machinery of justice seems callous, inspires 
that soldier with rage, not against the enemy 
but against the home front. 


B. Bar Association Cooperation 


Many problems of soldiers and sailors can be 
solved by Legal Assistance Officers on the spot, 
but thousands must be referred back home for 
appropriate action by civilian lawyers. During 
the war, this need was met by War Work Com- 
mittees set up by the American Bar Association 
and state and local bar associations in every 
city and county. They were manned by lawyers 
who, with the legal aid organizations, received 
all referred cases and took care of them. 

When war ends, the patriotic impulse inevit- 
ably weakens and War Work Committees disin- 
tegrate. Since the cases, in somewhat smaller 
numbers to be sure but still in the thousands, 
continue to demand attention, who shall now 
receive and care for them? 

The legal aid offices continue to exist as be- 
fore. But as a permanent arrangement they 
should not be called on to handle these cases. 
They have their hands full serving the poor. 
Soldiers and sailors are not the “poor”; they 
are not entitled to “legal aid’; they do not 
ask for free services. At least 90% of our mili- 








a 
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tary personnel consists of persons of moderate 
means. 


They may not be able to pay in full what we 
may call the ordinary fair fee properly charged 
by a lawyer, but they are able to pay some- 
thing. 

The pointed question asked by the Army and 
the Navy is: “to whom and through what 
channels do we refer these cases of our soldiers 
and sailors?” 

Obviously the bar associations of the coun- 
try must answer. To ignore this request by 
doing nothing is, in effect, to say, “We will 
cooperate fully during the war but when the 
shooting is over we quit.” That would be any 
bar association’s own death warrant. And that 


is not the temper of any modern bar associa- 
tion. 


At the American Bar Association conven- 


tion at Atlantic City in October 1946, its House 
of Delegates voted: 


“Whereas, the bar generally owes a duty to 
members of the armed forces in peace time, 
as to other citizens, to provide machinery for 
making adequate legal advice available to them, 

“Resolved, (2) that the American Bar Associ- 
ation undertake to sponsor the creation of ma- 
chinery by the state and local associations to 
provide active members of the armed forces 
with means of referring cases requiring legal 
sevice to competent civilian counsel in the 
localities concerned; and 

“(3) that a Special Committee on Legal 
Service to the Armed Forces be appointed to 
organize and sponsor this work.” 


Realizing that the problem of a great many 
civilians is identical with that of soldiers and 
sailors, in that they do not know what to do or 
where to go, the House of Delegates also voted: 


“Whereas, the American Bar Association be- 
lieves that it is a fundamental duty of the bar 
to see to it that all persons requiring legal 
advice be able to. obtain it, irrespective of their 
economic status, (italics supplied) 

“Resolved, that the Association approves and 
sponsors the setting up by state and local bar 
associations of lawyers’ referral plans and low 
cost legal service methods for the purpose of 
dealing with cases of persons who might 
not otherwise have the benefit of legal advice.” 


We can be grateful that the representatives 
of the legal profession in the House of Dele- 
gates saw the problem as a whole. The needs 
of many civilians are the same as the needs of 
our military personnel. Many of their cases 
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are the same. The problem depends not on 
whether a man is in or out of uniform but on 
his economic status. 

The Army and Navy are interested in the 
problem as a whole because they see clearly 
that their own part of it will most surely be 
solved on a permanent basis if the organized 
bar can devise permanent methods for filling 
the legal needs of all persons of moderate 
means. 

What are those needs? That answer de- 
pends on estimating, however roughly, how 
many people comprise the group we call “per- 
sons of moderate means.” 


III. LEGAL NEEDS OF PERSONS OF 
MODERATE MEANS 


The large number of Army and Navy case. 
has already suggested that the problem is one 
of great magnitude. 

In January 1947 The American Magazine 
published a leading article entitled “When 
You Need A Lawyer” in which the author, 
Frederick G. Brownell, states, “One authority 
estimates that, year after year, upward of 
100,000,000 Americans do not have access to 
any form of legal assistance.” In the same 
month, Judge Conway of the New York Court 
of Appeals, in his address before the New York 
State Bar Association, spoke of “the hundred 
or more millions of Americans who have no 
access” to legal services. 

Mr. Embree has said there are “several mil- 
lion persons” needing such aid in New York 
City alone. Writing in The Boston Bar Bulle- 
tin for April, 1947, Mr. George N. Welch, Chief 
Attorney, Boston Regional Office, Veterans’ Ad- 
ministration, stated: 


“The Chief Attorney is not permitted or 
equipped to render (general) legal services, 
yet during the past six months more than 3,400 
veterans contacted this office seeking legal ad- 
vice and assistance of personal problems. 

“If it were possible to refer veterans to some 
central agency sponsored by bar association 
groups, such an arrangement would materially 
augment respect and admiration for the Bar, 
and would decrease the feeling now prevalent, 
not only among service groups, but throughout 
the community, that lawyers charge excessive 
fees and legal services may not be obtained at 
moderate cost. 

“While legal aid societies have been estab- 
lished and there is a real need for them, they 
are not the answer for a man in moderate cir- 
cumstances.” 
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The most reliable current statistics available 
are those of the Federal Reserve Board and 
the Department of Commerce (National In- 
come Division, Office of Business Economics). 

It is estimated that in 1946 there were 46,- 
000,000 “spending units” in the United States. 
A “spending unit” would, on the average, con- 
sist of a little over 3 persons. 

In the income class of $2,000-$2,999, there 
were 10,600,000 “spending units”, or about 
35,000,000 men, women and children. 

This is significant because, in the larger 
cities, the legal aid offices consider (among 
other tests) that a married couple with one 
child having an income of $40 per week or less 
(about $2,000 a year) is entitled to legal aid. 

In the group from $3,000 to $3,999 there were 
approximately 23,000,000 men, women and 
children. 

If one thinks the figure of $2,000 too high for 
the lowest bracket of persons of moderate 
means, then in the group from $1,000 to $1,999 
there were approximately 43,000,000 men, 
women and children. 

Conditions are different in different sections 
of the country, and they vary as between large 
city and small town. Any man can define 
“persons of moderate means” as he deems best, 
but under any definition he will come out with 
a tremendously large group. This is necessarily 
so because 59% of our people live in “spending 
groups” whose gross income is between $1,000 
and $3,000. 


IV. THE ECONOMIC CONDITION OF THE BAR 


Alongside this huge demand for legal serv- 
ices have been many competent lawyers unable 
to earn a living. From that stark fact sprang 
the Bar’s first efforts to understand and cope 
with our problem. 

In the classic report to the American Bar 
Association in 1938 by its Special Committee 
on the Economic Condition of the Bar, of which 
Dean Lloyd K. Garrison was chairman, were 
these trenchant words: 


“We wish to reaffirm our conviction that in 
the circumstances in which the profession finds 
itself, with large numbers of lawyers either 
unable to earn a living in the practice, or earn- 
ing the barest pittance; with innumerable 
young lawyers unable to find openings; with 
many of the older men, after a lifetime of 
practice, scarcely able to keep going—in these 
circumstances we think it imperative that the 
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bar should take action both to get at the facts 
more fully and to experiment with remedies. 

“The time has come to be bold in striking 
out along new paths of group effort, which, if 
properly safeguarded, will not impair either the 
traditional independence of the lawyer or the 
dignity of the profession.” 


This Report suggested a new professional 
agency—“the bar association law office for 
persons of moderate means.” This idea was 
given national prominence when it received 
the endorsement of the Solicitor General of the 
United States, now Mr. Justice Jackson of the 
Supreme Court, in a brilliant address on July 
9, 1939 whose arresting title was “Briefless 
Barristers and Lawyerless Clients.” 

The Bar was not then ready for any new 
agency, but it was fast changing its mind 
about the propriety and desirability of devising 
a plan for referring clients to existing law 
offices. 

Legal aid offices had applicants who could 
pay and who came there simply because they 
knew of no other place to go. Bar Associations 
in some cities forbade the legal] aid attorney 
from referring the would-be client to any 
lawyer. They said that would be “feeding” 
cases. He was required to hand the bewildered 
applicant a classified telephone directory. In 
any large city that was a mockery. It was 
legal aid experience that at that point the 
prospective client quit in disgust. 

Today that has all been changed. The Legal 

Aid Society in New York, for example, was 
given a list of lawyers to whom cases might be 
referred. In 1945 the Committee on Legal Aid 
of the Association of the Bar of the City of 
New York reported that— 
“the equivalent of one lawyer’s time (in the 
legal aid office) is continuously taken up in each 
year with the operation of the Referral] List; 
and two-thirds of such time is devoted to non- 
legal aid applicants.” 

In other words, two-thirds of one man’s 
whole time was required simply to tell people 
who could pay something what lawyer they 
could go to. 


V. THE LAWYER REFERENCE PLAN 


The first lawyer reference plans were set up 
by the Los Angeles Bar Association and the 
Chicago Bar Association. 

They have been followed by Bar Associations 


—————— es 
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in Baltimore, Cincinnati, Milwaukee, and most 
recently, New York. 

Let it be noted at once that Charles J. Lind, 
secretary of the Chicago Bar Association Law- 
yer Reference Plan, speaking out of six years 
of actual experience, states that 80% of the 
persons who appeal to him have never had a 
lawyer. 

The plan is simplicity itself. A person need- 
ing legal advice and not knowing where to turn, 
goes to the office of the bar association. There 
he is given the name and address of a lawyer 
and an appointment is made for him. The cli- 
ent is told he must pay $3.00 in advance for a 
one-half hour consultation and $5.00 if it takes 
longer. If further services are needed, client 
and lawyer agree on the basis of the charge. If 
there should be a dispute as to the final fee, 
both parties agree to have it decided by the 
Committee of the Bar Association in charge of 
the Reference Plan. Mr. Lind reports that in 
six years the Committee has received just one 
complaint of overcharge. 

Quite naturally, the plans vary in detail from 
city to city. Thus, in New York, the fee for 
the first half-hour’s consultation is $5.00. And, 
in Los Angeles, lawyers on the panel to whom 
cases are referred pay a small registration fee. 

One interesting development is that in Balti- 
more, Cincinnati, and Milwaukee the Bar As- 
sociation has selected the legal aid office as the 
referral office. 

What is likely to prove a highly significant 
development is indicated by Mr. Embree’s 
statement that “inasmuch as the plan is for 
the entire local public and the entire local bar, 
a program of full, frank and repeated publicity 
may be pursued with propriety and dignity.” 

This view is supported by the 1946 report 
of the American Bar Association’s Special 
Committee on Professional Service Policies, al- 
ready referred to. The following carefully 
chosen words went into the report after dis- 
cussion with the Board of Governors: 


“The object of the proposed machinery is to 
make counsel readily available, especially in 
cases involving the affairs of persons of mod- 
erate means and to make it known that counsel 
is available to such persons at moderate fees 
well within their means.” (Italics supplied.) 


Until the Lawyer Reference Plan is brought 
to the public’s attention by the modern me- 
dia of advertising and communication, we 
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shall not know how great the pent-up demand 
is and how far the plan is capable of meeting 
that demand. 

It is to everyone’s advantage for bar asso- 
ciations to establish Lawyer Reference Plans 
as promptly as they can. The plan is beau- 
tifully simple. It requires a minimum of 
machinery. It costs little to operate. It is 
the best type of public relations because it 
does something concrete for the public wel- 
fare instead of talking about it. And it brings 
deserving clients to deserving lawyers. 


VI. WuHy A LEGAL SERVICE OFFICE? 


While the Lawyer Reference Plan is an an- 
swer, it is only a partial answer to a problem 
as great as ours is. 

To the extent that the clients referred can- 
not pay the ordinary fair fee, their cases must 
be handled by the lawyer at a loss. He can 
afford to do that if he has any idle time, but 
beyond that he must either neglect his regular 
clients or operate his office at a loss. The 
amount of idle time is quite limited and so 
the amount of “low-cost” business that can 
be referred is limited. 

Furthermore, the Reference Plan, following 
the dictates of common sense, irresistibly 
tends to evolve into a Legal Service Office. 

This is shown by legal aid history. It 
started as a “reference plan” but, as the 
volume of cases grew, its leaders, with great 
wisdom, decided to establish offices especially 
adapted to the needs of the legal aid clien- 
tele. It has been the existence of these fully- 
staffed offices that enabled legal aid to develop 
so much more effectively in the United States 
than in England, as I tried to make clear in 
the article on “The Rushcliffe Report” in the 
May, 1947, issue of American Bar Association 
Journal. 

In 1940 the Chicago Bar Plan referred 400 
cases. It now handles some 16,000 telephone, 
mail, and personal inquiries every year. Since 
the secretary of the Plan is a good lawyer, 
he is able to answer and does answer 80% of 
the inquiries, thus disposing of 80% of the 
cases without referral. . 

If an applicant can be correctly advised in 
a few minutes, it is common sense and it is 
only decent public service to answer the ques- 
tion then and there instead of consulting a 
list, locating an available lawyer, making an 
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appointment, and sending the client off—pos- 
sibly across town—to be told something he 
could have been told at once and without stir- 
ring from the office. 

Treble the number of applicants and then 
three lawyers would be required to deal with 
their cases without referral. That would be 
the nucleus of a Legal Service Office. 


VII. BLUEPRINT OF A LEGAL SERVICE OFFICE 


A. Purposes 


A bar association will do well to follow legal 
aid experience and establish its legal service 
office as a separate “non-profit” or “charitable” 
corporation. 

The directors should be drawn from the bar 
association, the law schools, and other com- 
munity groups. 

Its purposes will be: 

1. To provide for persons of moderate means 
the legal service which they need and which 
they now obtain with difficulty, if at all. 

2. To supplement, not compete with, the pro- 
fessional work of the regular lawyer in private 
practice, and to refer to him clients who are 
able to pay ordinary fees. 

8. To constitute an institutional office where 
law school graduates will serve two years of 
apprenticeship training under (a) a staff of 
practicing lawyers and (b) teachers from an 
approved law school. 

4. To accept cases from the Legal Assist- 
ance Officers of the Army and the Navy in 
time of peace as well as in war. 

5. To observe law in action and study the 
practical operations of the machinery of jus- 
tice; to keep appropriate records; and to coop- 
erate with judicial councils, bar associations, 
law schools, legal aid organizations and other 
agencies, public or private, concerned in the 
administration of justice. 


B. Cost System 


For many reasons it will be imperative for 
the office to operate under an accurate cost 
system. The principles of a cost system are 
well known and are set out in the “Law Office 
Organization” articles published in the May, 
June, July and August 1940 issues of the 
American Bar Association Journal. 

In all discussions by lawyers of this general 
subject, there is repeated insistence on the 
desirability of “low cost.” It is impossible to 
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know what “low cost” is until we first know 
what the cost of a case is. 

The only scientific way to try to reduce costs 
is to determine actual cost, find of what ele- 
ments it is composed, and then see what items 
can be cut. 

The honest way to convince the bar that the 
Legal Service Office supplements and does not 
compete with lawyers in their own practice is 
by stating the costs. If it is shown that to 
handle a given case costs $100 and the client 
is able to pay only $30, no lawyer will 
want to base his practice on those cases. To 
the extent that he has idle time, the $30 fee 
would be welcome and the case should be re- 
ferred to him. But if he handles many such 
cases, he will not be able to meet even his over- 
head. 

There will be no mystery about these costs. 
They will, in fact, be fixed by the Board of Di- 
rectors. The main items of cost are salaries 
of lawyers, salaries of secretaries, stenogra- 
phers, file clerks, rent, depreciation of equip- 
ment (desks, chairs, file cabinets, typewriters), 
postage, stationery, light, telephone, supplies. 
The representatives of the bar will fix the sala- 
ries, rent the office space, buy the equipment, 
and budget the other items. We may assume 
they will do their best to be economical. After 
they have done their best, the basic figures will 
have been established. From then on, costs are 
determined mathematically. 

C. “Screening” the Applicants 

Applicants at the Legal Service Office will be 
“screened” both at the top and at the bottom. 

The bar association will set the upper and 
lower limits. These will vary from city to city. 
Normally, income (and other assets) will be 
the determining criteria. In one city the limits 
might be $1,000.—$3,000.; in another $1,500.— 
$3,000.; and in cities with the highest living 
costs $2,000.—$4,000. Experimentation must 
be gone through. It will be better to begin 
conservatively, to fix the top limit too low if 
there be doubt, and then to raise it in the light 
of experience. 

At the bottom, will be applicants who can 
pay nothing or practically nothing. Some legal 
aid societies charge applicants a “registration 
fee” of twenty-five or fifty cents if they can 
pay it, but, for our present discussion, such 
“fees” can be ignored. 

Applicants unable to pay anything will be 
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referred to the legal aid office, which is main- 
tained by the community for exactly that pur- 
pose. 

At the top, will be applicants whose incomes 
make them ineligible for the Legal Service 
Office and who will be referred, according to the 
bar’s Reference Plan, to an appropriate lawyer. 
There undoubtedly will be a great many of 
these clients. Just as a considerable number of 
persons now go to a legal aid office in order 
to find out a lawyer to go to, so many more 
persons will go to the Legal Service Office for 
that purpose, as soon as the office becomes es- 
tablished and well known. In fact, the Legal 
Service Office can become a great “feeder” to 
the whole bar. And all the evidence available 
thus far indicates that this will be new legal 
business from persons who in the past got 
along without lawyers (often to their great 
loss) because of fear, ignorance, or because 
they were not law-conscious. 


D. Economy—“Low Cost” 


It is desirable that the Legal Service Office 
handle its cases at low cost, but that must be 
subordinated to doing correct, competent, law- 
yer-like work. 

Large volume can yield some, but only some, 
of the economics of “mass production.” Econ- 
omy there results from standardization of ma- 
terials, tools, and processes. You can standard- 
ize some of the routines in law practice, but 
you can never standardize human beings or 
their legal entanglements. 

What a large volume of cases does make pos- 
sible, however, is specialization. That reduces 
costs sharply because the expert handles a case 
in his own field so much more rapidly than his 
less experienced (though equally intelligent) 
brother. 

This was recognized by Henry P. Chandler, 
President of the Chicago Bar Association, in 
his address at the annual meeting on June 8, 
1939: 


“Perhaps ultimately more than a reference 
plan on the part of the Association will be 
deemed advisable. This rendition of legal 
services in small matters from the standpoint 
of the amount of money involved, at commen- 
surately low cost, requires a considerable vol- 
ume permitting a high degree of specializa- 
tion.” (Italics supplied.) 


Economical operations in the Legal Service 
Office will result chiefly from specialization by 


LeGaL Service OFFICES 43 


members of its staff. They will be able to work 
fast. This is no new discovery. It is the stub- 
born economic fact that has forced lawyers to 
associate themselves together in large firms. 

One special feature of the Legal Service 
Office may help to reduce costs sharply. That 
will be so if men seeking admission to the bar 
devote some time after graduating from law 
school, in apprenticeship training as junior 
members of the staff of the Office. That is the 
time-honored system in medicine, where it is 
called internship. 


VIII. NEIGHBORHOOD LAW OFFICES 


This is a pioneering experiment by a group 
of young lawyers who set up seven law offices 
in different neighborhoods in Philadelphia in 
1939. The whole story is most interestingly 
told by Robert D. Abrahams in his article 
“The Neighborhood Law Office Experiment” 
published in the April 1942 issue of The Uni- 
versity of Chicago Law Review (pages 406-426). 

The fee for a one-half hour consultation 
was fixed at $1.00. During the eighteen 
months from November 1, 1939 to April 20, 
1941, 1,101 clients were served. Of these, 82% 
stated they had never before entered a law 
office. ' 

Simple forms and routines were worked out 
by a supervising committee whose members 
had no financial interest in the offices. 

The guiding spirit, to whom much of the 
success of the plan must be attributed, was Mr. 
Abrahams, who had the zeal and practical skill 
of a good legal aid attorney, which was quite 
natural as he has long been on the staff of the 
Philadelphia Legal Aid Society. 

The differences between the neighborhood 
law office and my concept of the legal service 
office are apparent from what has already been 
said in Part VII. 

The neighborhood office does not envisage a 
large central office with a large staff. It could 
never attain the same degree of specialization. 
It could not be a place for the training of law 
school graduates. Its advantages are those of 
decentralization—low rent and less “overhead.” 

It is not necessary to make a decision as 
between the two plans. There may well be room 
for both. But, it would seem essential, that 
both plans—any plan—be conducted under the 
auspices of the local bar association. 

All of the lawyers interested in the Neigh- 
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borhood Office plan were members of the Phila- 
delphia Bar Association. The original program 
called for “supervision of the standards of 
such offices by some central agency, preferably 
by a committee of the local bar association.” 
Approval was not sought of the Philadelphia 
Bar Association because the “climate” was not 
considered too friendly. As a matter of true 
history, that fear was justifiable. Sponsorship 
was secured from the Philadelphia Chapter of 
the National Lawyers Guild. 

For a national pattern, supervision by the 
regular local bar association is highly desir- 
able and, it is to be hoped, is now obtainable. 

There are two reasons why this is so impor- 
tant. Legal aid has learned to its sorrow that 
a good name may be exploited by an unscrupu- 
lous attorney, and the bar association is the 
right party to seek an injunction. 

Second, any office for persons of moderate 
means must let such persons know of its exist- 
ence. That requires advertising of some sort. 
Under our canons of ethics, the local bar asso- 
ciation is the proper body to authorize and con- 
duct such advertising. 


IX. APPRENTICESHIP AND LEGAL EDUCATION 


A. The Gap in Legal Education 


The third of the four factors which, in com- 
bination, have forced our problem into the 
foreground has been a growing awareness of, 
and uneasiness about, the great gap between 
legal education in law schools and actual prac- 
tice in law offices. 

Dean Arthur T. Vanderbilt, of New York 
University School of Law, in his 1946 Report 
says: “The modern law school has never been 
able to provide a satisfactory substitute for 
certain aspects of the old clerkship at its best.” 

Professor James E. Brenner, of Stanford 
University School of Law, wrote on February 
21, 1947, “As a practical matter we all know 
that no law student fresh out of law school, 
without office experience, is qualified to practice 
law without close supervision.” 

Dean Merton LeRoy Ferson emphasizes this 
same point in his “Teaching Theory and Prac- 
tice in the New Day,” published in The North 
Carolina Law Review for June 1946. 

That chasm has not been bridged because the 
law school does not serve flesh-and-blood clients 
and so cannot teach how it is done; and the 
law office is not, and does not purport to be, 
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an educational institution. 

The bar examinations, conducted by the 
state, dodge the issue. They do not examine a 
man on his ability to practice, to interview a 
client, or try a case. Yet if a man can answer 
the theoretical questions, he is admitted to the 
bar as a full-fledged lawyer. 

As Judge Dale Souter said in a frank article 
in the April, 1946, issue of this Journal: 

“It is unfair to the public, if not a misrepre- 
sentation, to admit these young men to the bar 
before they have had any experience or spent 
any time in the practice of law.” 

In 1946 the Solicitor of Veterans Adminis- 
tration felt constrained to rule that the G.I. Bill 
of Rights, which gives financial support to any 
veteran during his course of training-on-the- 
job, does not apply to any veteran who is get- 
ting his training in the office of a practicing 
lawyer or in a legal aid office if the veteran 
has passed his bar examinations. 

His decision that when a veteran has been 
admitted to the bar, the “job-objective” has 
been attained so that he needs no more “train- 
ing” or “experience” rests on a de jure basis 
that we have long tolerated with complacence. 

This intolerable result was brought to the 
attention of the American Bar Association at 
its meeting in February 1947. Its House of 
Delegates, without dissent, adopted a resolu- 
tion which has since been introduced into the 
Senate by Senator Lodge of Massachusetts 
(S. 986) and reads as follows: 


A bill to amend the Servicemen’s Readjust- 
ment Act of 1944, and for other purposes. 

Be it enacted by the Senate and House of 
Representatives of the United States of Amer- 
ica in Congress assembled, That paragraph 11 
(b) of part VIII of Veterans Regulation num- 
bered 1 (a) is hereby amended by inserting the 
following at the end thereof: 

“4. Notwithstanding the preceding provi- 
sions of this paragraph, lawyers with less than 
two years’ active practice, exclusive of the 
period of their military service, shall be eligible 
for training on the job for a period not exceed- 
ing the unexpired portion of said two years of 
active practice. In such cases the lawyer need 
not be training for a specific job or job objec- 
tive, and the approving agency for the State 
or the Administrator shall waive the preceding 
requirements of this paragraph provided that 
the written application discloses that the train- 
ing program is one appropriate to equip the 
veteran for active practice as a lawyer either 
in a job or in independent practice. This sub- 
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paragraph shall be retroactively effective as of 
June 22, 1944.” 


B. The Resurgence of the Apprenticeship Idea 

The only way to learn to practice is by prac- 
ticing. And the right way to learn is by actual 
practice under supervision. 

The germ of the idea for the true solution 
never wholly disappeared, thanks to the legal 
aid-law school affiliations established at North- 
western, Minnesota, and, most notably at Duke 
University. A successful variation of the idea 
is the Harvard Legal Aid Bureau conducted for 
the poorer people of Cambridge by honor stu- 
dents at the Harvard Law School. 

Discussions of this idea in the literature of 
legal education have been persistent and re- 
cently have been rising in a steady crescendo. 
For example, see the editorial and symposium 
in the August 1946 issue of this Journal (at 
pages 35 and 59), and Dr. Eric F. Schwein- 
burg’s book, Law Training in Continental 
Europe (Russell Sage Foundation, 1945). 

The most authoritative exposition of the ap- 
prenticeship method in action will be found in 
Professor John S. Bradway’s Clinical Prepara- 
tion for Law Practice (Duke University Press, 
1946) which was commented on editorially and 
also reviewed at length in the American Bar 
Association Journal for March 1947 (at pages 
250 and 259). 

The problem of the law schools has been to 
find a suitable body of clinical material such as 
the medical intern finds in any modern hospital. 


C. The Legal Service Office as a “Hospital” 

The legal service offices, together with the 
legal aid offices, can provide the solution. Ac- 
cording to our statistics in Section III, they 
will together serve approximately 79% of our 
people. 

Based on legal aid experience, we can esti- 
mate that the legal service offices, when they 
have become well established, together with 
the legal aid offices will handle about a million 
cases a year. This is not the saturation point. 
It is a figure that could be attained fairly 
promptly. 

Apprentice~ training should be after law 
school and before admission to the bar. The 
intern should devote all his time and energy 
to this work. The length of service will have 
to be determined by experience. I know that 
if a man spent two years, he would be richly 


LEGAL SERVICE OFFICES 45 


rewarded. Professor Karl Llewellyn says that 
a law school graduate with a B- or higher grade 
could learn an enormous amount in six months, 
and I cannot disagree. 

While the clients of the legal service office 
will present problems of infinite variety, the 
substantive law content of their cases is of no 
importance. We are dealing with a different 
“dimension.” 

The student can learn the art of interviewing 
a client regardless of whether the case is one in 
contracts or torts or domestic relations. The 
same is true of the art of negotiating a settle- 
ment, and it is true of the art of trying a case 
in court. 


D. Apprenticeship and Ethics 

One final observation about the plan is perti- 
nent. It needs no elaboration because it is self- 
explanatory. 

No medical intern can see the pain and suf- 
fering in a hospital and strive to alleviate it 
without coming to understand the Hippocratic 
Oath and whether he has the inherent apti- 
tudes required of a good doctor. 

The apprentice-intern in the Legal Aid or 
Legal Service Office will learn his own aptitudes 
and he will absorb through his pores the ethical 
concepts which make the legal profession a 
noble calling. 

When he applies for a warrant in behalf of a 
deserted wife and her hungry children in order 
to apprehend the deserting husband and father, 
he sees the law not as a bag of tricks but as an 
instrument of social righteousness. 

He will come clearly to see, what is too often 
obscured, that the law office is an integral part 
of the administration of justice in our country 
because more than ninety percent of all the 
legal problems that people have in all their life- 
times are dealt with, settled, adjusted, and dis- 
posed of not by judges in courts but by lawyers 
in law offices. 

He will come to realize that the whole pur- 
pose, the end of his entire education, is to fit 
him to be a worthy minister of justice. 


X. “SOCIALIZATION” vs. INDEPENDENT BAR 


The last of the four factors which, in combi- 
nation, have pushed our problem into the fore- 
ground comes right out of the heart of the 
times in which we are living. Every man knows 
and feels that a great deal is going on, that 
new currents are sweeping around the world, 
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that millions of peoples are struggling towards 
freedom, that there is a universal yearning 
for peace and justice on earth, that all insti- 
tutions are being tested, and that none are 
sacrosanct. 

All this ferment is expressed by each man 
in his own way, and I can only state my own 
interpretation. 

For selfish and unselfish reasons we hope 
that the new world will be attracted by our 
form of government and the American way 
of life so that, in other nations, free peoples 
will set up democratic regimes and institutions. 

In order that our general system may make 
its maximum appeal, and because we are not 
hypocrites, we are engaged in reexamining 
our own institutions. We want to keep what is 
good, and add what is found needed. 

Law is the foundation of our whole struc- 
ture. We are determined that it shall be strong. 
We know that law is not self-enforcing, and 
that lawyers are essential. 

There being cumulative evidence that a vast 
section of our population finds access to law- 
yers so difficult as to be impracticable or im- 
possible, we have put our minds on that prob- 
lem. There appear to be two solutions, which 
are not inconsistent but complementary, so 
that we should give both a thorough tryout. 

They are the Lawyer Reference Plan and 
the Legal Service Office. 

Such agencies, like legal aid, are not steps 
towards “socialization” of the bar; they are 
the only way to avoid socialization. If properly 
conducted, they supply a direct and emphatic 
answer to a cardinal tenet of communism, 
namely, that in a capitalistic society the law 
is a class weapon and access to justice is made 
so difficult and expensive that the working 
classes are outlawed. 

The President of the Oregon State Bar, Mr. 
James T. Donald, stated in 1946: “Legal aid 
work is the answer to any demand for socialized 
law.” 

Because legal aid work has been developed 
primarily by the Bar, Dean Arthur T. Vander- 
bilt said at the 1946 convention of the National 
Association of Legal Aid Organizations: 


“As to the great problem of the age—the 
relation of the individual and the state—the 
legal aid organizations of the country are mak- 
ing their contribution to the practical solution 
of one phase of this great question in a very 
constructive way.” 

Judge Augustus N. Hand, in his address to 
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the New York Legal Aid Society on February 
27, 1946, clinched the point thus: 

“The inevitable alternative which, because 
of its encroachment on the legal profession 
and because of its bureaucratic tendencies, I 


hope will not come to pass, is some form of 
socialized law.” 


The American Bar Association Journal pub- 
lished an editorial entitled “Legal Service 
Policies” in its December 1946 issue which 
said in part: 

“As to the organization of legal services for 
persons of moderate means... the profession 
is confronted with an early choice as to whether 
it will maintain its historic prerogatives and 
position by itself fulfilling the new needs, or 
will stand by while these essential forms of 
legal service are taken over by institutions, by 


labor organizations, or by bureaus of govern- 
ment.” 


Mr. Justice Jackson, in his address as So- 
licitor General, previously referred to, con- 
cluded: 

“In default of our attention, this problem 
will be likely to be forced upon government. 


We cannot afford to become defendants in the 
case of Society v. The Bar.” 


Finally, Judge Albert Conway in his address 
to the New York State Bar Association on 
January 25, 1947, declared: 

“Believing as we do in our democracy and 
its constitutional provisions for the equal pro- 
tection of our laws for all, what answer as a 
profession can we offer if we do not make those 
provisions work? That is the test always. 
‘Does it work?’ We must make our democracy 
work in this respect too. That is our responsi- 
bility.” 

Legal aid offices and legal service offices are 
much better entrusted to bar associations 
rather than to governmental bureaus. But 
legal aid offices and legal service offices con- 
ducted by the state are much better than 
nothing. 


XI. CONCLUSION 


Why is the control of legal service offices by 
bar associations to be preferred? For the 
answer, “let us,” as Jefferson liked to say, 
“have recourse to fundamentals.” 

Our forefathers knew that the greatest and 
most pervasive danger of tyranny comes from 
government itself. That is why they insisted 
on a bill of rights and a written constitution 
providing for a judiciary that should be inde- 
pendent of the executive and legislative de- 
partments. 

The guarantees to the individual in the bill 
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of rights are printer’s ink on paper until an 
independent lawyer draws a writ of habeas 
corpus and presents it to the court of appro- 
priate jurisdiction. 

If the lawyers representing individual citi- 
zens are more and more transferred to the 
public payroll and appointed by political in- 
fluence, they will not dare to be independent 
when the citizen needs protection against the 
government—the lawyer’s paymaster. 

An independent bar is even more important 
than freedom of religion, freedom of speech, 
and a free press, in the sense that those free- 
doms depend on law. They can have no other 
protection. 

Without an independent bar, habeas corpus 
vanishes. The government can then arrest any 
man, however unjustly, with impunity. That is 
the Gestapo. 

That leads to the totalitarian state, which 
necessarily denies that a human being has an 
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immortal soul because that would be more im- 
portant than government, and which is finally 
driven to substitute The State for God. : 

This result is the contravention of all that we 
hold dear and sacred. 

Yet it has come about in other lands and 
the pattern of its happening has more often 
been a failure by the people’s leaders than 
intent by the people themselves. 

In the field of law in America, the people 
look to the organized bar for leadership. 

That places the responsibility on us. 

The issue is not whether we shall do some- 
thing or do nothing. The demand for ordinary 
everyday legal justice is so great and the moral 
nature of the demand is so strong that the issue 
has become whether we devise, maintain, and 
support suitable agencies able to satisfy the 
demand or, by our own default, force the gov- 
ernment to take over the job, supplant us, and 
ultimately dominate us. 





Improved Legal Procedure for the Care of the Mentally II 


ARTHUR E. MOORE 


A lady needed shock treatment for mental 
illness short of insanity. Neither the writer 
nor the head of the State Hospital could con- 
vince her family of the need. Not being insane 
she could not be hospitalized and treated against 
her will. Three days later she murdered a man. 

This true story, with variations, is repeat- 
edly being re-enacted. Confusion and misunder- 
standing between doctors and lawyers, together 
with public apathy block progress in mental 
hospitalization and care. The time has long 
been here when we must stop talking about 
insane persons and concentrate upon the pre- 
vention and cure of mental illness. 

Since all laws are for the benefit of society 
and the general welfare, it is our obligation as 
lawyers to be vitally concerned in the legal 
aspects of medical and hospital care for those 
who are mentally ill. 

One who faces the necessity of enforced med- 
ical treatment, such as shock therapy, or en- 
forced confinement in a hospital ward, is deeply 
concerned and fearful for his future welfare. 





The author is judge of the probate court for Oak- 
land County, Pontiac, Michigan. 


The fact that in ninety-five percent of the 
cases this treatment and confinement is against 
the patient’s will, requires judicial protection 
of his personal rights. Thus, he must be given 
a judicial hearing relative to his sanity and the 
need for his enforced care before confinement 
and treatment may be had. 

Unfortunately the very fact that he must ap- 
pear in a court proceeding often disturbs and 
aggravates his mental condition. Thus the 
very act of protecting the patient’s personal 
rights serves to aggravate his mental dis- 
turbance. This makes it more difficult for the 
medical staff and hospital to secure his co- 
operation and confidence in the care afforded 
him. 

Thus in nearly all of the states the very legal 
procedure is in itself a hindrance to recovery 
of a patient. He loses all of his civil rights 
and suffers the ignominy of being classified 
as insane—a futile procedure if we are really 
concerned about the cure of mental illness. 

There are many persons, who are dangerous 
to the public or to themselves, who, though not 
insane, should certainly be given enforced care 
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and treatment in hospitals for the mentally ill. 

I know a man suffering from paranoia who 
has hallucinations of persecution. He falsely 
believes that his wife and child have repeatedly 
attempted to poison him. Yet living apart from 
them he has been a good citizen and has worked 
steadily at the same valuable employment for 
thirty years. Is he insane? No jury will force 


him into confinement —at least until he at- 


tempts to injure someone. 

His contracts are enforceable, and his will is 
probably valid unless it is prejudicial to his 
wife and child. Certainly he does not merit 
guardianship. If he kills anyone other than his 
wife or child he will probably pay the criminal 
penalty, but if they become his victims, he will 
then be excused as insane. 

Now in spite of the niceties of these legal 
aspects of insanity, this man is mentally ill, 
and needs care and treatment, particularly 
since the paranoia may be progressive. 

The point is that none of our legal definitions 
of insanity or incompetency are appropriate to 
the question of enforced care of the mentally 
ill. For instance: 

A. In criminal culpability—it is required 
that the offender have mental ability to form 
an intent to commit the offense. 

B. In testamentary capacity—it is required 
that the testator know the natural objects of 
his bounty and the extent of his property. 

C. In conveyances of property—it is re- 
quired that the grantor have mental capacity 
to understand the business in which he was 
engaged, and 

D. In guardianship matters—it must be 
shown that the ward does not have sufficient 
mental competency to be entrusted with the 
care of his property or person. 

The psychiatrists have repeatedly pointed 
out that none of these definitions are pertinent 
from the medical standpoint; which is solely 
one of interest in the necessary care, treat- 
ment and cure of the person who is mentally 
ill. 

As lawyers we should help solve the problem 
which our medical friends repeatedly raise. 

How and to what extent may we afford en- 
forced care of the person suffering from mental 
illness who does not fall within the classifica- 
tion of insanity? 

It is my opinion that we should, and may, 
legally provide for enforced hospitalization of 
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the person who is mentally ill (either as in- 
sane or short of insanity), if he falls within 
the following definition: 

“The person who now is or with reasonable 
probability or certainty soon will become men- 
tally ill to a degree which will so lessen the 
capacity of such person to use his customary 
self-control, judgment and discretion in the 
conduct of his affairs and social relations as 
to make it advisable for him to be under med- 
ical and hospital treatment, care, supervision 
or control either for the protection of society 
or of the individual.” 

In many instances the Courts have pro- 
tected the public and the patient by provisions 
for mandatory care, viz., under contagious 
disease statutes and venereal disease laws. In 
addition many states have provided for com- 
pulsory care of sexual psychopaths. (Minne- 
sota v. Pearson, 60 S. Ct. 528; Dittrich v. 
Brown, 9 N.W. (2d.) 510, 158 A.L.R. 1228) 
We have also protected society through steriliza- 
tion statutes. (Jacobson v. Massachusetts, 197 
U. S. 11, 49 L. Ed. 643) In the case of Pearson 
v. Probate Court (309 U. S. 270, 84 L. Ed. 744), 
Justice Hughes upheld the Minnesota act which 
defined a psychopathic personality as meaning, 


“. . . the existence in any person of such 
conditions of emotional instability, or impul- 
siveness of behavior, or lack of customary 
standards, of good judgment, or failure to ap- 
preciate the consequences of his acts, or a 
combination of any such conditions, as to ren- 
der such person irresponsible for his conduct 
with respect to sexual matters and thereby 
dangerous to other persons.” 

We believe the Supreme Court will uphold 


legislation for the temporary hospitalization 
and care of those who are mentally ill, provided 
that all the safeguards of notice and hearing 
required for due process are observed, pro- 
vided that any classifications made are reason- 
able and not arbitrary, and provided that the 
legislation is clearly related to the public 
health and safety. Such legislation, designed 
to prevent the temporary ill from injuring 
themselves or others, or from becoming insane 
and a detriment to society, would, no doubt, 
be looked upon with favor. 

The law is a living thing. With the advance- 
ment of medical science and enlightenment of 
the public toward social need of prevention and 
care for mental illness, our legal concepts 
should likewise mature commensurately. 

Let us assist the medical profession in pro- 
viding legal means for the prevention and cure 
of mental illness. This is a lawyer’s job! 
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The Administrative Practitioners Bill 


JOHN D. RANDALL 


In this article Mr. Randall, a member of the Cedar Rapids, lowa, bar, and 
chairman of the American Bar Association Committee on Unauthorized Practice 
of the Law, describes and discusses the Gwynne Bill, H. R. 2657, introduced 
March 20, 1947, and now under consideration by the judiciary committees of both 
houses of Congress. At adjournment the subcommittee of the House Judiciary 
Committee, before which Mr. Randall testified on July 9, had not yet reported 
the bill. This article is a condensation and adaptation of Mr. Randall’s testimony 


on that occasion. 


FROM THE EARLIEST TIMES experience has 
demonstrated that laws are indispensable to 
orderly government. For that reason there are 
lawmakers, judges, administrators and lawyers. 
A lawyer is simply a person who has complied 
with the requirements for a license to practice 
law. For some centuries these licenses have 
been granted by courts. In this country the 
federal government leaves the granting of these 
licenses, in the first instances, to the courts 
of the states, territories, dependencies, posses- 
sions and the District of Columbia. 

At the same time, however, there has arisen 
a system in the federal government whereby 
administrative agencies admit to practice be- 
fore them people who are not licensed lawyers. 
In this they do what even the federal courts 
have not attempted to do. An anomaly has 
thereby resulted in which courts, the traditional 
guardians of the law, recognize one class of 
practitioners, while administrative agencies 
often recognize two classes or do business with 


all comers regardless of qualifications or re- 


quirements. 

Attorneys are subject to various professional 
and ethical requirements and disabilities. We 
are so used to them that we rarely think about 
them, but they do exist and they are effective. 
On the other hand, non-lawyer practitioners 
are not generally subject to those disabilities 
and requirements. The result is that lawyers 
are discriminated against in many subtle ways 
and some not so subtle. Lawyers may not split 
fees, solicit business, or do any number of 
things which are common practices in trade 
or business. If equality is to prevail, either 
non-lawyers should be made to abide by the 
same standards, or the lawyers should be re- 


lieved, in administrative proceedings, from the 
restrictions otherwise attached to their status. 
However, in the view of lawyers generally 
the matter of equality, while important, is not 
the major consideration. The paramount thing 
is the whole conception of law and government. 
If special training and rigorous licensing are 
necessary for the practice of law by lawyers, 
there must be a reason for it. The reason is 
that modern government and modern law are 
intricate things so that no man should be al- 
lowed to hold himself out as a professional 
unless he shall have met the requirements of 
the profession. If there is anything to be said 
about lawyers so far as the public interest is 
concerned it is that they are not good enough 
—not well enough trained, and experienced, 
and disciplined—and not that their status 
should be watered down directly or by compe- 
tition with untrained, inexperienced, undisci- 
plined and unlicensed practitioners. 
Moreover, it has often enough been held that 
the practice of law is a privilege, not a right. 
To the extent that it is a privilege, it should 
not only be granted impartially and upon like 
terms, but it should only be granted to those 
who meet whatever requirements there are. Of 
course, the working out of any such system, 
now that we have what amounts to a dual 
system of practitioners or in some cases no 
system at all, is a matter of considerable 
difficulty. It has been the subject of concern 
in Congress for a good many years. Twenty- 
two bills have been introduced in recent years. 
Public and private bodies have examined into 
the matter, particularly the Attorney General’s 
Committee on Administrative Procedure (which 
reported inconclusively on the subject), and 
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the Committee on Administrative Practice of 
the Bar Association of the District of Colum- 
bia, which issued an elaborate report in 1938. 

When the Administrative Procedure Bill, now 
the Administrative Procedure Act, was before 
Congress a year ago, there were many demands 
that it provide some solution of this general 
problem. But the subject was too big for a 
paragraph or even a whole section of that bill. 
Accordingly, Section 6(a) of that statute 
leaves the subject where it found it. This was 
done because that was not the time nor the 
place to tackle this problem, which was left 
for a later solution if one could be found. 


OUTLINE OF H. R. 2657 


H. R. 2657, introduced in the House of Rep- 
resentatives on March 20, 1947, by Representa- 
tive John W. Gwynne of Iowa, and issued the 
same day by the Senate Judiciary Committee 
as an unnumbered committee print, offers such 
a solution. Apart from its title in Section 1, 
it has seven operative sections. Section 2 con- 
tains the necessary definitions. Section 3 sets 
up a central Credentials Committee to handle 
work that heretofore has been either scattered 
among various agencies or left undone. Section 
4 lays down the basic prohibition of practice 
without the required credentials. Section 5 
provides for the issuance of credentials to law- 
yers. Section 6 does the same for laymen. Sec- 
tion 7 relates to disciplinary proceedings, and 
Section 8 contains miscellaneous matters such 
as the effective date, serving clause, etc. There 
are, therefore, really only three things which 
the bill does: 

(1) It prohibits anyone from holding him- 
self out as an administrative practitioner un- 
less he holds the necessary license therefor in 
the form of credentials; (2) It provides how 
these credentials shall be issued, to lawyers 
and to non-lawyers; and (3) It sets up a disci- 
plinary system to enforce its provisions. A gen- 
eral word on each of these three subjects will 
perhaps be helpful. 


DEFINITION OF “PRACTICE” 


Regulation of practitioners requires a defi- 
nition of the word “practice” together with a 
prohibition of such practice on the part of 
those not duly licensed. Practice is defined in 
Section 2 as— 


“any form of appearance or participation 
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in any agency proceeding other than as a wit- 
ness, except that nothing herein shall prevent 
practice by an individual on his own behalf; 
by a partner on behalf of the partnership; by 
an officer or employee of any state, local gov- 
ernment or agency thereof, or of the United 
States on behalf of such government or agency; 
or (if permitted by rule of the agency in any 
proceeding not conducted pursuant to Section 
7 or 8 of the Administrative Procedure Act) 


by an officer of a corporation or other organi- 
zation on its behalf.” 


This definition is, of course, basic to the 
whole bill. The term “agency proceeding” is 
important, and must be read in connection with 
the definition of that term in the Administrative 
Procedure Act, which latter definition Section 
2 of this bill incorporates by reference. So 
interpreted, it confines the definition of practice 
to regulatory or compulsory proceedings and 
hence rules out advisory functions, such as 
those of the Tariff Commission, and functions 
of agencies composed of representatives of 
parties, such as those of the Railroad Retire- 
ment Board. 

The language “other than as a witness” is 
likewise important, for it eliminates any basis 
for the criticisms of some groups. Many kinds 
of experts “appear” in administrative proceed- 
ings, although it is not always called an appear- 
ance as a witness. In spite of the fact that 
the witnesses generally do the arguing and the 
lawyers the testifying, the field still remains 
broad enough for the legitimate activities of 
both groups. There are many non-lawyers who 
can be of more aid and assistance to a com- 
mission as witnesses than they can as advo- 
cates. In view of the loose terminology in this 
field, it has been suggested that “or for an 
equivalent limited or special purpose” might 
be added so that whether nominally as a wit- 
ness or otherwise, a special or limited appear- 
ance will not be affected by the bill. This 
should eliminate criticisms such as those of 
Chambers of Commerce, which simply desire 
someone to present their views for the record 
and do not undertake to “practice” or conduct 
whole cases. 

The exclusion of unlicensed appearances from 
practice in proceedings subject to Sections 7 
and 8 of the Administrative Procedure Act has 
occasioned some comment. However, in those 
proceedings a record is being made upon which 
judicial review may be had; hence non-lawyer 
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appearances there should be no more tolerated 
than in the courts of law. However, in any 
event the importance of this exclusion may be 
exaggerated since parties or non-lawyers may 
appear for special or limited purposes in the 
role of witness rather than advocate. It should 
also be noted that nothing in this provision 
requires a lawyer to handle labor representa- 
tion proceedings, since the union involved may 
appear by its officers or employees. Similarly, 
nothing prevents limited, special, or pro se 
appearances in minor cases or the submission of 
claims, as in cases of the Federal Security 
Agency or the Railroad Retirement Board. In 
specialized proceedings such as those before 
the Food and Drug Administration, there is 
no bar to the appearance of experts as wit- 
nesses or for making special or limited sub- 
missions of data or views. 


ETHICAL STANDARDS 


Regulation of practitioners also requires 
some statement regarding the standards of 
conduct required of them. Section 4 says: 


“Practice as attorneys subject to Section 5 
shall be governed by the standards of profes- 
sional conduct generally applicable to members 
of the bar of courts. Agents admitted to 
practice pursuant to Section 6 [non-lawyers] 
shall be subject to the same requirements, in- 
cluding limitations on solicitation and advertis- 
ing, which shall be adapted and promulgated 
in the form of rules by the Credentials Com- 
mittee. Individuals admitted to practice under 
Section 5 or 6 shall honor, and presiding and 
deciding officers in any agency proceeding shall 
conduct themselves in accordance with, the 
similar requirements applicable to members of 
the judiciary.” 

These provisions make applicable the ac- 
cepted standards of conduct for holders of cre- 
dentials under the determination of qualifica- 
tion and ability to serve as practitioners, but 
—once licensed—they must be required to 
maintain professional standards of conduct. 
Such provisions are common in the states with 
respect to lawyers, in the federal courts for 
the same purpose, and in the rules of practice 
of some administrative agencies. The latter, 
however, deal with the subject in a very spotty 
manner and without express statutory foun- 
dation, which this bill would now afford. 

It has been questioned whether it is neces- 
sary to refer to standards of conduct of presid- 
ing and deciding officers. This is not only a 
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wise but a necessary provision, because many 
of the standards of conduct relate to relations 
between such officers and the practitioners be- 
fore them. Both must honor the standards and 
requirements if they are to be honored at all, 
since if a presiding or deciding officer ignores 
them, the practitioners, whether they desire it 
or not, are powerfully impelled to follow. 


CREDENTIALS FOR LAWYERS 


When we come to the second subject—that 
of licensing practitioners by issuing credentials 
to them— it is necessary to distinguish between 
lawyers and non-lawyers, not for purposes of 
discrimination in favor of either, but because 
lawyers, as mentioned before, are subject to 
a dual system of licensing, and any system now 
established for administrative agencies must 
take account of the fact that state courts carry 
the primary burden in the licensing of lawyers. 
For that reason, the bill properly devotes one 
section (Section 5) to the licensing of lawyers, 
and another (Section 6) to the licensing of non- 
lawyers. 

Section 5 provides for licensing an attorney 
upon the production of evidence that he is a 
member in good standing of the bar of the 
highest court of any state, territory, posses- 
sion, or the District of Columbia, and his state- 
ment that he is engaged in the active practice 
of law in such jurisdiction. One agency has 
questioned the necessity of regulating the ad- 
mission of lawyers at all. However, they them- 
selves propose it, and they should be looked 
upon as best qualified to speak on that subject. 
Moreover, they are licensed by many agencies 
already, and one object of this bill is to set 
up a single licensing system for lawyers in 
place of the many. Experience in interstate 
admissions and transfers of lawyers has long 
indicated that the distinction between lawyers 
in active practice and others must be drawn, 
for the lawyer who holds a license but is not 
practicing may have withdrawn from practice 
for disciplinary or other reasons which should 
be explained in any thorough admission system. 

One clause in Section 5 was inserted to pro- 
vide for the special position of the Patent 
Office. There, unlike other agencies with ad- 
mission requirements, competence and experi- 
ence beyond that of a member of the bar in 
good standing have long been required and ex- 
pressly authorized by statute (35 U. S. C. Sec. 
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11). Since both the Patent Office and the pat- 
- ent bar are well satisfied with the system, and 
since it is directed to the maintenance of high 
professional standards and competence, it is 
not thought that the bar should attempt to 
minimize present requirements. Therefore, it 
is provided that to practice before any agency 
which for more than five years has required ap- 
plicants to demonstrate “additional special tech- 
nical competence” a lawyer must have that 
agency’s certification that he has met such re- 
quirements. This provision, however, will not 
authorize any other agency to undertake the 
development of a similar system without special 
enabling legislation in the future. Otherwise, 
agencies might be tempted to impose additional 
requirements simply because authorized to do 
so. The fact that only one agency has done 
so heretofore, and that a very special case, mili- 
tates against the grant of general powers in 
this respect. The creation of specialized bars 
is not a desirable thing, because in many cases 
it either deprives a client of the services of 
the general practitioner with whom he would 
prefer to deal, or it requires him to hire two 
or more lawyers instead of one. 

“Grandfather rights” of a sort are recog- 
nized in the provision that individuals who 
have previously been admitted to practice be- 
fore any agency upon a showing substantially 
in compliance with the requirements here es- 
tablished shall be given credentials upon ap- 
plication to the committee. However, this is 
not to be taken as relieving previously licensed 
practitioners from the other requirements of 
the bill in connection with their practice or 
the continued holding of credentials. Inser- 
tion of a clause such as “but the holders thereof 
shall thereafter and in all other respects be 
subject to all requirements of this act” would 
make this abundantly clear. 


NON-LAWYER PRACTITIONERS 


Perhaps the most crucial part of the bill is 
the provision, in Section 6, for the issuance of 
credentials to lay practitioners. Some almost 
hysterical attacks against the bill have been 
made by these people. On April 1, 1947, for 
example, the Association of Interstate Com- 
merce Commission Practitioners, predomi- 
nantly non-lawyers, circulated a statement in 
which the following is said: 


“The whole purpose of the bill . . . is to 
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insure that there shall be no more appearances 
by registered practitioners who are not lawyers 
after the retirement or death of non-lawyer 
practitioners who now, under the Commission’s 
rules of practice, have the right to appear be- 
fore it. The bill would prevent practice 
before the Commission by non-lawyers in rate 
cases, and a large number of cases in which 
hearings are required. . It would divest the 
Interstate Commerce Commission of the duty 
and responsibility of determining the qualifica- 
tions of those who may appear before it... . 
The bill . .. contains no provision whatever for 
either the lawyer or the non-lawyer whose ap- 
pearance before the Commission is a casual one, 
and who does not make a business of appearing 
before the Commission. . . . Apparently a non- 
lawyer would not be permitted to give any 
advice in his office respecting a technical ques- 
tion of tariff interpretation, or of routes or 
routing, or of conflict of rates, matters which 
a lawyer in general practice is not as a rule 
qualified by experience to handle.” 


Not a single one of these devastating state- 
ments is true. Non-lawyers may appear either 
as witnesses, or, with some requirements and 
limitations, as practitioners. The Interstate 
Commerce Commission will retain its responsi- 
bility for the licensing of non-lawyers to prac- 
tice before it. There is express provision for 
the casual appearance of unlicensed lawyer prac- 
titioners. 

The American Institute of Accountants has 
said: 

“The bill abridges the long-recognized right 
of accountants to practice before the Treasury 
Department.” 

There is not a shred of fact in that state- 
ment. 

We all understand the concern of non-lawyer 
practitioners that their means of livelihood not 
be unduly restricted or curtailed, just as we 
would feel with respect to licensed lawyers. 
Perhaps the fact that they have not read this 
bill correctly proves the point that they are 
technicians, not lawyers, and that their proper 
field is the facts rather than the law. Un- 
doubtedly they are more adept at reading ad- 
minstrative regulations than in understanding 
the meaning and use of statutory materials. 
But however that may be, we recognize both 
that they have a place and that they are not 
dispossessed by this bill. Section 6 provides: 


“If any agency shall find it necessary in the 
public interest and in the interest of parties to 
agency proceedings before it to authorize prac- 
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tice by individuals not subject to Section 5, 
and provides by generally applicable rule there- 
for in any case in which the governing statute 
does not provide only for appearance in person 
or by attorney or counsel, any such individual 
may be admitted hereunder to practice as an 
agent before such agency, except in proceed- 
ings pursuant to Section 7 or 8 of the Admin- 
istrative Procedure Act or in connection with 
any form of compulsory process.” 


This does not permit non-lawyers (except 
those already licensed and practicing in pro- 
ceedings elsewhere discussed) to hold them- 
selves out as general practitioners authorized 
to conduct proceedings in which a record is 
made for the courts on judicial review. We 
are told that non-lawyers do not assume to 
practice in such proceedings apart from the 
limited and special appearances exempted from 
the definition of practice in Section’ 2. Even 
so, to the extent that there may still be ques- 
tion whether non-lawyers ought to be per- 
mitted to be certified for practice generally 
in proceedings which amount to making a court 
record, the matter is fundamental. No non- 
lawyer could practice in a court, and there- 
fore we see no logical reason why a non-lawyer 
should make the record and frame the issues 
which are to be passed on by the court. Other- 
wise, a non-lawyer is in effect permitted to 
practice before the court’s own master in chan- 
cery, and indirectly non-lawyers are thus prac- 
ticing in the courts of law. 

Practitioners admitted under Section 6 are 
to be held to standards of character and fit- 
ness equal to those admitted under Section 5. 
The agency is responsible for certifying to 
the applicant’s scientific training, experience, 
special competence, peculiar technical ability, 
knowledge of legal requirements, and other 
qualifications requisite for the adequate per- 
formance of the duties of a practitioner, and 
will conduct such examination or investigation 
as necessary for that purpose. The Creden- 
tials Committee thereupon will inquire into 
the applicant’s knowledge of professional re- 
sponsibilities, good moral character, repute and 
fitness, and upon a satisfactory showing in both 
respects will issue credentials limited to the 
extent of practice certified. It is specified that 
all such credentials are to be revocable. Al- 
though the text as introduced does not specif- 
ically say so, the power to revoke should and 
would reside in the certifying agency, as here- 
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tofore, and not the Credentials Committee, and 
the language of the bill should so read. 

There is a “grandfather clause” similar to 
that in Section 5, and a highly important pro- 
viso that nothing in the Act shall be deemed 
to permit any person to practice law in any 
place or render any service save the partici- 
pation in agency proceedings particularly au- 
thorized. This provision has been questioned, 
but manifestly Congress does not intend and 
has never intended to interfere with state regu- 
lation of the practice of law, nor to grant li- 
censes for the practice of law in the states. 
What some people apparently desire in this 
connection is to have agency credentials con- 
strued as permitting the licensees to do other 
things, wholly apart from proceedings before 
federal agencies, which otherwise would be 
contrary to state law or practice. Such an in- 
terpretation is most objectionable. Permission 
for a non-lawyer to appear before the Treas- 
ury or the Interstate Commerce Commission 
has never been anything more than just that. 
This bill now says so. 


OTHER FEATURES 


The Credentials Committee, as provided for 
in Section 3 of the Bill, is to consist of five 
members, four of whom are to be chosen from 
among officers otherwise serving in the execu- 
tive branch, and one a private practitioner rep- 
resentative of the legal profession. However, 
not more than one of the five members of the 
committee may be non-lawyer, for it is provided 
that four of the members shall hold or be eligi- 
ble for the credentials under Section 5. In the 
committee print, the Attorney-General is to ap- 
point the members of the committee with the 
approval of the president. An alternative pro- 
posal is that the President set up the com- 
mittee by executive order, calling upon the at- 
torney-general if he desires to do so. 

Disciplinary proceedings, as provided for in 
Section 7, may end in censure, suspension from 
practice in the instant case or in all cases be- 
fore that agency for a period up to ninety days, 
or disbarment. The context indicates clearly 
that the term “disbarment” refers to revoca- 
tion of credentials, and since such action may 
be taken against non-lawyers who are not mem- 
bers of the bar, the latter term ought to be used. 
In the case of non-lawyers, revocation of cre- 
dentials is the limit, but in case of licensees 
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under Section 5, the agency may refer the 
matter to appropriate federal] or state judicial 
disciplinary authorities, issue an order of dis- 
barment if applicable statutes so provide, or 
direct the institution of disbarment proceedings 
in the name of the United States in the ap- 
propriate federal or state courts. All disciplin- 
ary proceedings are to be subject to judicial 
review. 

The foregoing discussion covers all of the 
important features of the bill. It has had the 
consideration and approval of the American Bar 
Association Committee on Unauthorized Prac- 
tice of the Law and also the Section of Ad- 
ministrative Law. On March 1, 1947, the Board 
of Governors of the American Bar Association 
authorized them to support it, and a state- 
ment of which the foregoing is a condensation, 
together with numerous suggestions for minor 
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revisions of the wording of the bill, was sub- 
mitted on behalf of the Association at a hear- 
ing before a subcommittee of the House Ju- 
diciary Committee on July 9, 1947. Carl Mc- 
Farland, a member of the council of the Sec- 
tion of Administrative Law, has said: 


“A statute to regulate practitioners before 
federal administrative agencies is not only a 
natural supplement to the new Administrative 
Procedure Act, but is necessary to safeguard 
the public, authorize the agencies to maintain 
standards, and prevent malpractice. Although 
such measures have been introduced in Con- 
gress for many years, the presently proposed 
Administrative Practice Act is the first com- 
prehensive proposal to that end, and merits the 
warm support of the legal profession, other 
private interests, friends of the administrative 
process, and federal agencies themselves. Its 
adoption would be an act of good government.” 


The Arbitration Process in the Settlement of Labor Disputes 


HARRY H. PLATT 


A great deal has been heard of late on the 
subject of voluntary arbitration in labor dis- 
putes. No doubt, much of this discussion is 
due to our discovery, during the war, that 
many day to day conflicts in labor-management 
relations can be settled effectively through 
arbitration, a fact which has since been con- 
firmed by representatives of both labor and 
management at a national conference held at 
Washington, D. C.1 But how many people 
understand what it is that makes arbitration 
an effective process in settling labor disputes 
and what class of labor questions are generally 
dealt with by arbitrators? What is the scope 
of an arbitrator’s authority in a labor arbitra- 
tion case, by what process does he reach a de- 
cision and what principles does he follow in 
deciding the issues before him? These are 
only a few of the questions which should be 
of interest in understanding this subject, but 
first, a brief explanation of the procedural 
aspects of an arbitration case. 


Mr. Platt, a member of the Detroit bar, served as 
a public panel member of the National War Labor 
Board, and since the war has been arbitrator in 
numerous labor disputes. 


1. Recognition of this fact is also found in the 


Arbitration is essentially a judicial process. 
Unlike a mediator or conciliator in a labor 
dispute, the function of an arbitrator is not 
to induce the parties to reach a settlement, 
or for himself to strive for a compromise 
solution, but to determine the rights and 
duties of the disputants upon the issues be- 
fore him. In voluntary arbitration, the issues 
are defined by the parties themselves and are 
embodied in an agreement to arbitrate and 
to accept the decision of the arbitrator as 
final and binding. This is a highly important 


recently enacted “Labor-Management Relations Act, 
1947”, more familiarly known as the Taft-Hartley Bill, 
which provides : 

“Sec. 201. That it is the policy of the United States 
that— 


(b) the settlement of issues between employers and 
employees through collective bargaining may be ad- 
vanced by making available full and adequate govern- 
mental facilities for conciliation, mediation, and volun- 
tary arbitration to aid and encourage employers and 
the representatives of their employees to reach and 
maintain agreements concerning rates of pay, hours, 
and working conditions, and to make all reasonable 
efforts to settle their differences by mutual agreement 
reached through conferences and collective bargaining 
or by such methods as may be provided for in any 
applicable agreement for the settlement of disputes.” 
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document in the arbitration process and is 
known as the submission agreement. Its prime 
function is to confer jurisdiction on the arbi- 
trator to decide the dispute. Sometimes, 
though not always, it defines the limits of his 
authority, lays down the rules for conducting 
the arbitration proceeding, fixes the manner 
and time of making the award, and prescribes 
the principles or criteria which the arbitrator 
should follow in deciding the case. Indeed, it 
is the essence of voluntary arbitration and one 
of the foremost reasons for its wide use that 
not only the tribunal, but its powers and limita- 
tions are created by the will and consent of 
the parties to the dispute. 

This agreement to arbitrate does not always 
come into being at the precise moment when 
a dispute first arises. Increasingly, it is be- 
coming the practice of companies and unions 
to make arbitration part of the machinery 
for settling grievances by providing in their 
collective bargaining agreements for submis- 
sion of future disputes to arbitration as and 
when they arise. This is done by stipulating 
that any grievances arising during the term 
of the contract which cannot be settled be- 
tween the parties by collective negotiation in 
the early steps of the grievance procedure 
should, in the last step of the grievance pro- 
cedure, be submitted to an arbitrator for final 
disposition. Where this is done, however, 
most contracts expressly provide that the arbi- 
trator should have no power to add to, sub- 
tract from, or change any provision of the 
agreement, and that he is authorized only to 
interpret the existing provisions of the agree- 
ment and apply them to the specific facts of the 
grievance or dispute. 


SELECTION OF ARBITRATOR 


Implementing the arbitration provision, some 
collective bargaining agreements designate a 
permanent umpire to serve for the term of 
the contract or for a shorter period, but this 
is not the general rule, except among certain 
large firms and industries. Sometimes, the 
parties prefer to designate a tripartite board 
or panel of arbitrators composed of a repre- 
sentative from each side and a third member 
not connected with either party, who acts as 
the impartial chairman. But the vast majority 
of labor agreements provide for the appoint- 
ment of a single arbitrator for each dispute 
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as it arises. The selection of an arbitrator or 
impartial chairman, whether he be permanent 
or temporary is, of course, by mutual agree- 
ment of the parties although sometimes they 
agree to have the selection made by an outside 
individual or agency. 

In most cases, unless a particular arbitrator 
is already known to both parties, the selection 
is made from a list of names submitted by 
each party, after careful scrutiny of each pros- 
pect’s qualifications. The position of an arbi- 
trator in a private dispute being that of a pri- 
vate judge, his qualifications must necessarily 
be no less exacting than those of a good public 
judge. He must not only be intelligent, consci- 
entious, possessed of good, sound judgment, 
completely impartial and without bias or preju- 
dice, but he must also be fairly informed in 
the practices and customs of industry and in 
the general field of labor legislation and labor 
relations. These are qualifications which 
parties to a labor dispute have a right to ex- 
pect in an arbitrator if they are to have con- 
fidence in the arbitration method of settling 
disputes. 

Following selection of the arbitrator, the 
next step in the arbitration proceeding is at- 
tendance at the hearing. The time and place 
are usually fixed by the arbitrator and attend- 
ance is restricted to the parties, their repre- 
sentatives, and their witnesses, unless they 
stipulate to admit others. In the presentation 
of their cases, the parties may be represented 
by counsel, although it has been my experience 
that, while management is frequently repre- 
sented by legal counsel, the employee’s case is 
usually presented either by a representative of 
the international union, or by an officer of the 
local union involved in the dispute. The arbi- 
trator opens the hearing by noting the persons 
in attendance and stating the procedural rights 
of the parties and the issues before him, as set 
forth in the submission agreement. He then 
calls for a brief opening statement from both 
sides, outlining the essential background facts 
of the dispute and their respective positions 
in the controversy and the relief sought. Fol- 
lowing these statements, evidence is received 
from the parties and closing arguments are 
heard from their spokesmen who summarize 
the evidence in the case and who either file 
written briefs or make such oral argument in 
support of their position as they deem neces- 
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sary and helpful to the arbitrator in reaching 
a decision. At the conclusion of the hearing, 
the arbitrator takes the case under advisement 
and, after due consideration, renders his award 
and opinion explaining the basis for his de- 
cision. 

HEARING PROCEDURE 


What has been said so far, of course, gives 
but a bare outline of the form of the arbitra- 
tion proceeding. As a practical matter, perhaps 
the most important phase of the proceeding is 
the hearing. For it is here that the parties 
have the first and sometimes the only full oppor- 
tunity to present their positions and submit 
the quality of their own judgments and actions 
to the scrutiny of an impartial] third person. 
It is at the hearing, also, that the arbitrator 
has his best opportunity to inquire into the 
facts of the dispute, to find out where the truth 
lies on any disputed question of fact, and to 
gain the confidence of the parties, since it is 
largely his attitude and manner of conducting 
the hearing that will determine in the minds 
of the parties the fairness of the ultimate de- 
cision he will render. 

Unless the parties themselves prescribe the 
rules of procedure in their submission agree- 
ment, the rules for the conduct of the arbitra- 
tion hearing are fixed by the arbitrator. Arbi- 
tration hearings vary in their formality or 
informality, depending on the preference of 


the parties or the arbitrator but, generally 


speaking, they are conducted in an orderly 
but informal fashion, and without regard to 
strict rules of evidence employed in legal pro- 
ceedings. The prime purpose of the hearing 
is to enable the arbitrator to obtain a complete 
understanding of the case and to learn directly 
from the parties all the facts pertaining to the 
dispute. This he does by listening to the evi- 
dence presented, by questioning the parties 
himself and, when necessary, by personal vis- 
itation at the plant, for examination of ma- 
chines, jobs or other material physical evidence. 
In cases where the only question involved is 
one of interpretation of a contract clause and 
where no disputed questions of fact are in- 
volved, the presentation of the case may be 
by discussion across the table between the par- 
ties and the arbitrator. But, even where ques- 
tions of fact are involved and witnesses are 
introduced, they are not usually put under oath, 
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unless either party requests it, and the only 
limitation placed upon their testimony is that 
it be relevant and material to the issues to be 
decided and helpful to the arbitrator in under- 
standing the whole matter in dispute. To be 
sure, this is a departure from the strict pro- 
cedure employed in the trial of a law suit before 


a jury or even before a judge without a jury, 


but as any lawyer-arbitrator would testify, it 
is a procedure where the facts of a dispute are 
established much more readily than in any 
legal proceeding and one which provides a basis 
for a better informed and more correct action 
by the arbitrator than is the case in any jury 
trial, where rules of evidence are strictly ob- 
served. This does not mean that in the arbi- 
tration process any fundamental rights of the 
parties are necessarily sacrificed. For, not- 
withstanding the informality of the proceeding, 
a good arbitrator will never deny the parties 
such fundamental rights as the right to a full 
and fair hearing, or the right to cross-examine 
witnesses, or the right to be present at the 
introduction of all evidence, or the right to 
meet all evidence which may enter adversely 
into the decision of a case. These are all essen- 
tial elements of a fair hearing and they should 
no more be denied to a party in an arbitration 
proceeding than in a court proceeding, unless 
waived by the parties themselves. 

When all the proofs are in and the final argu- 
ments made, the arbitrator closes the hearing. 
In some instances, the submission agreement 
or the collective bargaining agreement pre- 
scribes the time within which the arbitrator 
must render his award, but this is not the gen- 
eral rule. Most labor arbitrators, however, do 
recognize the importance of bringing the dis- 
pute to an early end, and do not unduly delay 
their award. 


SIGNIFICANCE: OF ARBITRATOR'S OPINION 


In addition to the award, it is customary in 
labor cases for the arbitrator to prepare a 
written opinion explaining his decision. This 
is an important characteristic of a labor arbi- 
tration case as it is seldom the practice of 
arbitrators in other types of cases to do more 
than make an award, without rendering an 
opinion. An arbitrator’s opinion in a labor 
case, however, is of such significance that with- 
out it, much of the usefulness of the arbitration 
process would be lost. This is because a deci- 
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sion in a labor case too often requires more 
than a mere judgment on the rights or wrongs 
of the parties’ past conduct. Whatever the out- 
come of a particular dispute or however the 
decision may affect them immediately, the par- 
ties still must continue to live together at least 
for the duration of the contract. It is the arbi- 
trator’s job, therefore, not only to decide the 
immediate question before him, but also to 
formulate a rule of conduct which will enable 
the parties to live together in peace and har- 
mony and to make them more responsive to 
their contractual and legal obligations. In 
setting down the reasons which impel the 
award, the arbitrator shows the parties that 
he not only understands their problem and has 
given due consideration to their contentions, 
but that he has also weighed the effect of his 
decision on their future relations. 

By far the greatest number of disputes taken 
to arbitration involve the interpretation, oper- 
ation and application of the collective bar- 
gaining agreement between the parties. This 
is understandable when it is considered that 
a labor contract is not just an instrument set- 
ting down the points of agreement reached at 
the bargaining table on such matters as wages 
and working conditions; it is also a declaration 
of principles by which the parties expect to 
live together in peace and harmony for the 
duration of the contract. To be sure, these 
agreements are often written under great pres- 
sure and not always by experts in labor rela- 
tions. But even if this were not so, differences 
of opinion over the meaning of contract terms 
would still arise just as differences of opinion 
arise over the meaning of legislative enact- 
ments or even judicial decisions. 


ARBITRATION OF DISCIPLINARY CASES 


Now, what are some of the typical labor 
problems that come to arbitration and how are 
they decided? A substantial body of jurispru- 
dence is fast developing in the field of labor 
arbitration and fortunately we can look to it 
to see what disputes are best adapted to the 
arbitration process and how effective that 
process is. Perhaps one of the most frequently 
arbitrated questions involves the propriety of 
disciplinary action taken against employees for 
conduct which the employer deems prejudicial 
to his interests. Cases involving discharge or 
layoff of employees are typical of this class. 
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Generally speaking, when an employee is dis- 
charged or laid off from work he has the right, 
while he is out, to test the employer’s action 
through the grievance procedure and if he is 
found to have been unjustly dealt with, he be- 
comes entitled to reinstatement with reim- 
bursement for time lost. By this is meant that 
the employee or his steward may file a griev- 
ance with his foreman for the purpose of de- 
termining whether the disciplinary action taken 
against him was justified. If the foreman’s 
disposition of the grievance is unsatisfactory 
to the employee, it may then be taken to the 
next step in the grievance procedure where an 
effort is made to settle it by the plant or bar- 
gaining committee with a committee of man- 
agement representatives. If no settlement is 
reached there, the grievance may be taken, 
under some contracts, to a higher level of union 
and management representatives and, if the 
employee is still not convinced that he was 
treated fairly, he may have the case taken to 
arbitration. 

In the arbitration proceeding, the problem 
is essentially one of contract interpretation, as 
practically all labor agreements stipulate that 
disciplinary action taken against employees 
must be for “good,” or “sufficient” or “proper,” 
or “just cause,” and it becomes the arbitrator’s 
job to interpret these words and to apply their 
meaning to the specific facts of the case. In 
other words, it is the arbitrator’s function to 
determine, from a consideration of all the facts, 
whether the discharge or layoff of an employee 
for such causes as perhaps excessive absentee- 
ism, or for insubordination, or for fighting with 
his fellow employees, or for engaging in or 
causing a slow-down or work stoppage — just 
to mention a few typical offenses, was an unfair 
or arbitrary action and an abuse of the em- 
ployer’s right to discipline under the contract. 
Needless to say, these are often difficult cases 
to decide since no universally accepted prin- 
ciples nor conclusive standards of conduct exist 
which govern each and every case. In these 
situations, perhaps the best that an impartial 
arbitrator can do is to decide what reasonable 
men, mindful of the habits and customs of in- 
dustrial life and of the standards of justice and 
fair dealing prevalent in the community ought 
to have done under similar circumstances and 
in that light to decide whether the conduct of 
the employee was defensible or the disciplinary 
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penalty just. This does not mean that in a 
disciplinary case an arbitrator has an unre- 
strained discretion in declaring what is right 
or wrong conduct, nor is he absolutely free to 
substitute his own notions of proper conduct 
for those of the parties to the dispute or for 
those of other reasonable men with practical 
experience in labor relations. To be sure, the 
purpose and intent, if not the express language 
of a contract clause, or the past custom and 
practice of the parties may sometimes serve as 
guide-posts to a standard of conduct to which 
the parties may reasonably be held bound. 
Thus, for example, where a contract provides 
that the union will not permit a work stoppage 
to take place in the event of a dispute until all 
the remedies provided by the grievance pro- 
cedure have been exhausted, the standard of 
conduct expected in such situations is clearly 
indicated and there can be little question as to 
the impropriety of a union officer’s action in 
instigating or calling strike, in clear viola- 
tion of this contract provision. On the other 
hand, where an employer for a long period of 
time has permitted certain practices and actions 
on the part of his employees and then suddenly 
decides to discharge or lay off an employee for 
engaging in such practices and conduct, an arbi- 
trator may feel quite justified in judging the 
seriousness of the conduct by the same stand- 
ards previously applied by the employer him- 
self. As an overall proposition, then, it is an 
arbitrator’s function, in a discharge case, not 
only to safeguard the employer’s right to dis- 
cipline for cause where its exercise is necessary 
to the efficient management and operation of 
his business, but also to protect the interests 
of the discharged employee and to make sure 
that the causes for discharge were just and 
equitable and such as would appeal to reason- 


able and fair-minded persons as warranting 
discharge. 


REASONABLENESS OF PENALTIES 


In many disciplinary cases, the reasonable- 
ness of the penalty imposed on an employee 
rather than the existence of proper cause for 
disciplining him is the question an arbitrator 
must decide. This is not so under contracts or 
submission agreements which expressly pro- 
hibit an arbitrator from modifying or reducing 
a penalty if he finds that disciplinary action 
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was justified, but most current labor agree- 
ments do not contain such limiting clause. In 
disciplinary cases generally, therefore, most 
arbitrators exercise the right to change or 
modify a penalty if it is found to be improper 
or too severe, under all the circumstances of 
the situation. This right is deemed to be in- 
herent in the arbitrator’s power to decide the 
sufficiency of the cause for discipline and in 
his authority to finally settle and adjust the 
dispute before him. In deciding the reason- 
ableness of the penalty imposed or whether it 
should be modified, arbitrators take into con- 
sideration many important factors. In the first 
place, it is not socially desirable that disci- 
plinary penalties for industrial offenses be re- 
garded strictly as punishment for wrongdoing. 
Rather, the object of the penalty should be to 
make employees recognize their responsibilities 
so that they might become better workers in 
the future. Where therefore, disciplinary ac- 
tion is justified, but discharge is deemed too 
severe a penalty, an arbitrator may consider 
what lesser penalty would be fair and just in 
the circumstances. What penalty, for instance, 
would effectively deter the discharged employee 
and others from similar misconduct in the fu- 
ture? What effect would a modification of the 
penalty have on the morale of the other workers 
in the plant, and on the supervisory employees? 
Would a reduction in the penalty furnish a 
basis for better understanding in the future, 
between management and the union? What was 
the degree of personal responsibility of the dis- 
charged employee for his action, and does the 
penalty imposed relate to the misconduct for 
which he was discharged, or to past acts long 
forgotten or condoned by the employer? How 
severe a penalty, if any, was imposed by the 
employer in the past on other employees guilty 
of similar misconduct? How long had the em- 
ployee been employed by the company and what 
was his general attitude toward his job and his 
employer? What does his past record show as 
to competence and industry? In a word, do 
justice and fair dealing warrant a reduction in 
his penalty? 

When an arbitrator finds that a disciplinary 
penalty is too severe he may modify it in one 
of several ways. If the original penalty was a 
lay off, the period of lay off might be shortened. 
If the employee was discharged he might be 
ordered reinstated, with or without back pay 
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and with or without full seniority rights. Or, 
the discharge might be commuted to a lay off 
of several days or weeks, or the order might be 
for reinstatement as a new employee which 
means, in effect, that he has won reinstate- 
ment, but lost his earned seniority. Indeed, 
the problem of working out an appropriate pen- 
alty for particular offenses is one of the most 
difficult tasks an arbitrator has to perform in 
disciplinary cases. 


DISCHARGES UNDER MAINTENANCE OF 
MEMBERSHIP CLAUSES 


A somewhat different phase of the discharge 
problem involves the question of an employer’s 
refusal to discharge an employee on demand 
of his union because of his loss of good standing 
in the union. The grievance in these cases is 
filed by the union itself, and claims a breach 
by the employer of his obligations under a 
maintenance of membership clause in the con- 
tract. Where such a clause is found, the prob- 
abilities are that it was originally ordered to 
be inserted into the contract by the War Labor 
Board in a dispute which arose during war- 
time although many employers and unions have 
voluntarily entered into such clauses since the 
end of the war. The purpose and intent of a 
maintenance of membership provision is to 
provide increased security for the union against 
raids by rival organizations and to encourage 
responsible union leadership and union disci- 
pline. In substance, the stipulation of the con- 
tracting parties is that all employees who are 
members of the union in good standing on the 
date the collective bargaining contract is signed 
or on some other specified date, and who vol- 
untarily elect to remain as members of the 
union as well as those who join the union sub- 
sequently must, as a condition of employment, 
maintain their membership in good standing 
for the duration of the contract. The effect 
of this clause is to obligate the employer to 
discharge, upon the union’s request, an em- 
ployee who has lost his good standing and has 
been expelled from membership in the union. 
But, often cases are presented to arbitrators to 
determine whether, by reason of certain cir- 
cumstances, the employer had not been freed 
of his contractual duty to discharge under the 
provisions of the maintenance of membership 
clause. In other words, is an employer always 
bound to terminate the employment of an em- 
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ployee expelled from the union for offenses such 
as conduct unbecoming a union member, or 
failure to pay dues, or for refusing to partici- 
pate in a slow-down or for refusing to observe 
a picket line of a sister union, however dis- 
advantageous such a discharge might be to the 
employer’s business? 

In deciding this class of cases, the prime 
principle on which all arbitrators agree, as do 
also the courts, is that a labor union, like other 
voluntary associations, has the right to adopt 
its own constitution and by-laws and to en- 
force their observance by imposing disciplinary 
penalties on members who violate them. It is 
generally recognized, therefore, that an em- 
ployer has no right to interfere in the self- 
government of the union by questioning the 
reasonableness of a union regulation or the 
validity of a member’s expulsion from the 
union. This is ordinarily regarded as a matter 
between the member and his union and if the 
member is aggrieved by the union action, his 
remedy is to seek redress under the union Con- 
stitution or in the courts. But the rule stated 
is not an absolute one because circumstances 
may exist which would free an employer from 
the duty of discharging an employee even 
though he has lost his good standing in the 
union. One such circumstance is where the 
expulsion from the union resulted from the 
employee’s refusal to violate the collective bar- 
gaining agreement in effect between his union 
and his employer. Thus, an employee expelled 
for refusing to participate in a slow-down need 
not be discharged under a contract which pro- 
hibits the union from permitting a slow-down 
or restriction of production. Nor need a union’s 
demand to discharge be honored where the 
employee was expelled from membership in the 
union for refusing to commit an illegal act or 
to violate a law or the public policy. Under 
this principle, a union member who was ex- 
pelled because he gave testimony in an arbitra- 
tion proceeding favorable to his employer’s 
contention was held not subject to discharge 
at the request of the union. For a union to 
punish a member for making full disclosure 
of facts in a proceeding which the contracting 
parties solemnly agreed to use because it was 
an effective means for solving disputes, was 
deemed by the arbitrator to be contrary to 
public policy. 

Another exception to the general rule of non- 
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interference in the self-government of the 
union is where the expulsion contravenes the 
union’s constitution and by-laws. In other 
words, inquiry may be made into such matters 
as whether the employee was expelled from the 
union on charges properly filed and served in 
accordance with the procedural requirements 
of the constitution; or whether the member 
was given a hearing and reasonable notice to 
attend it; or whether he was advised of his 
right of appeal to his international union. 

However, except within the limited scope 
here indicated, an employer has no interest in 
questioning the union’s right to expel a member 
and consequently he is bound to discharge an 
employee who has lost his good standing in the 
union, when the union demands.? As startling 
as this may seem to some, it is, after all, pre- 
cisely what the employer obligated himself to 
do when he agreed to a maintenance of mem- 
bership clause in his contract. 


LABOR ARBITRATION A PRACTICAL AND 
SOCIAL NECESSITY 


What has been said so far should give a fair 
indication of some of the practical problems 
that are dealt with in labor arbitration and 


2. Since this article was written, Congress has 
enacted the “Labor-Management Relations Act, 1947” 
which, while permitting maintenance of membership 
clauses in collective bargaining contracts, prohibits a 
union from causing or attempting to cause an em- 
ployer to discharge or otherwise discriminate against 
an employee if he has reasonable grounds for believ- 


[Vor. 31 


how well adapted the arbitration process is to 
handle them. It is by observing the kind of 
problems to which the arbitration process has 
been applied that we may get some idea of its 
usefulness. Discharge cases, of course, are by 
no means the only ones that arbitrators are 
called on to decide. Problems dealing with 
seniority rights, job classifications, production 
methods, wages and hours of work and a host 
of other subjects are also dealt with by arbi- 
trators. In fact, almost any labor dispute sub- 
ject to objective determination is appropriate 
for settlement through the arbitration process. 
It is a process which insures speedy and final 
disposition of all sorts of grievances and its 
effectiveness makes its use in labor disputes a 
practical and social necessity. 


ing that union membership was not available to the 
employee on the same terms and conditions generally 
applicable to other members or that membership was 
denied or terminated for any reason except the em- 
ployee’s failure to pay the periodic dues and initia- 
tion fees required by the union [Sec. 8 (a) (3); 8 
(b) (2)]. While this restriction will greatly reduce 
the number of arbitration cases involving discharge 
of employees upon demand of a union having the 
benefits of maintenance of membership and will entirely 
eliminate such cases where the loss of union member- 
ship was due to other reasons than the employee’s 
failure to pay dues and initiation fees, the full impact 
of the new law will not begin to be felt until about 
a year from its enactment and cases such as those 
discussed above may continue to be the subject of 
arbitration under contracts in effect when the law was 
passed as well as under one year contracts signed 
within 60 days of the law’s passage. [Sec. 102.] 





Florida Court and Bar Cooperate to Reduce Volume 
of Opinions 


A new policy adopted by the Supreme Court 
of Florida to reduce the number of published 
opinions, and a 1947 statute authorizing a 
change in arrangements for printing and pub- 
lishing the Florida Reports are substantial 
results to date of the campaign of the Florida 
State Bar Association for relief from the 
growing law book burden. 

The campaign began in December, 1945, 
when Donald Walker, Orlando, just back from 
the South Pacific war zone, related to the 
mid-year conference of bar delegates his im- 
pressions of law reporting in Australia and 
urged that the Florida bar attack the opinion 


problem. Mr. Walker was appointed chairman 
of a Committee on Elimination of Unnecessary 
Publication of Supreme Court Opinions. This 
committee undertook a nation-wide survey of 
the problem, as reported in this JOURNAL, 
29:164, April, 1946. The subject was empha- 
sized at the 1946 annual meeting of the Asso- 
ciation, which approved two recommendations 
of the committee which have been the basis of 
its subsequent accomplishments. 

The first of these was that the Association 
immediately submit for the consideration of 
the Supreme Court of Florida a proposal for 
the adoption of a court rule forbidding the 
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publication of reports ‘containing no substan- 
tial points of law or fact. That court promptly 
acceded to the suggestion and adopted a new 
policy which will go far toward remedying 
the evil in Florida. The court is pledged to 
promulgate written opinions only in cases that 
involve questions that have not been previously 
adjudicated, or cases in which the facts and 
circumstances make it advisable that an opinion 
be written. Also, beginning May 7, 1946, per 
curiam orders and judgments, as distinguished 
from opinions expressing or discussing the law 
of the case, are not published, but the titles 
of these cases are carried in the reports under 
a separate index with the caption “Cases deter- 
mined without opinion.” 

A second motion adopted at the 1946 annual 
meeting authorized the committee to enter into 
negotiations directed toward elimination of 
the maintenance of two separate publications 
of Florida reports—those published by the state 
and those carried in the series known as the 
Southern Reporter. The committee’s plan was 
to discontinue the series heretofore published 
by the state and known as the official Florida 
reports and establish an arrangement similar 
to that existing in Alabama and Tennessee 
whereunder the publisher of the Southern Re- 
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porter would publish the Florida Reports, bind- 
ing them separately for the purpose of con- 
tinuing the sequence of Florida Reports vol- 
umes, but using the same advance sheets and 
digest in both series. Such a plan was ap- 
proved by the Supreme Court of Florida, pro- 
vided the necessary statutory authority could 
be secured, and a statute granting such au- 
thority was enacted by the 1947 legislature. 





Judicial Rule-Making Power in Minnesota 


Power to make rules of civil procedure for 
all courts in Minnesota is vested in the Su- 
preme Court of Minnesota by Chapter 498, 
Minnesota Laws of 1947, approved April 23, 
1947. The statute provides that all rules shall 
be approved by an advisory committee of law- 
yers and judges, and that proposed rules for 
the district or municipal courts shall be dis- 
tributed to the bench and bar of the state for 
their suggestions prior to adoption. Passage 
of the act was due to the efforts of the Judicial 
Council of Minnesota, of which Judge C. R. 
Magney is chairman, and the Minnesota Sub- 
committee of the American Bar Association 
Special Committee on Improving the Adminis- 
tration of Justice, headed by Judge John B. 
Sanborn. 





The Reader’s Viewpoint 


Apologies to the Mississippi Bar 
To the Editor: 


This letter is in regard to the editorial 
“Justice and the Supreme Sacrifice” in your 
June issue. I think the idea of the editorial is 
fine. However, you state that the man who 
did the shooting was “a certain Mississippi 
lawyer.” It is only fair to say that, according 
to an Associated Press dispatch, he had been 
disbarred in Mississippi. 

FRED WITTY, JR. 
University, Miss. 





The “Minnesota Plan” 
To the Editor: 


I was pleased to see Mr. McKnight’s article 
in your April issue. I would like, however, to 
call your attention to the error unintentionally 


made in which the Minnesota State Bar Associa- 
tion is mentioned as the originator of the plan. 
It was the Minnesota Judicial Council along 
with the Minnesota State Medical Society which 
worked out the plan. One of the leading spirits 
was the late Honorable Royal A. Stone, then 
chairman of the Judicial Council. 
MAYNARD E. PIRsIG 

Minneapolis, Minn. 





Judges, not Lawyers, Primarily Responsible 
for Success of Pre-Trial 


To the Editor: 


I noticed the piece in the last JOURNAL about 
the early provision for a pre-trial procedure in 
New Jersey. There is, of course, credit enough 
for everyone when one discusses pre-trial pro- 
cedure, but I think the point is often missed 
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and perhaps useful to be made that the success 
of pre-trial procedure depends almost entirely 
on the initiative and direction of the court. 

The English “summons for direction” and 
early efforts along the same line in this coun- 
try, including our own, left the initiative with 
the lawyers. It got nowhere. But when the 
lawyers are brought into the court on the in- 
itiative of the court and in a conference di- 
rected by the judge, the results are quite dif- 
ferent. For example, last year the two judges 
presiding in pre-trial in the Wayne Circuit 
disposed of 5,978 cases, as compared with 979 
cases disposed of by 12 trial judges. 

This of course emphasizes that the success 
of pre-trial is dependent to a very large extent 
upon the judge presiding over it, and that I 
think accounts for the uneven success of its use 
in different jurisdictions. 

Another responsibility of the pre-trial judge, 
which is often overlooked, is to insure that 
the case is ready for trial before passing it to 
the trial docket, thus avoiding loss of time of 
trial judges between assignments of cases to 
them. Service to the rest of the court in a busy 
circuit is equally as important as service to the 
litigants. The judge presiding in pre-trial 
must have imagination and patience with de- 
tails of practice as well as a sense of justice and 
compromise, and he must be a good teamworker 
to make the pre-trial docket an integral part of 
the business of the court. 


IRA W. JAYNE 
Detroit, Mich. 





A Contrast 
To the Editor: 


I present for your consideration a contrast. 

In an article by Honorable Alexander Holtz- 
off, 30 J. Am. Jud. Soc. 135 (Dec., 1946), the 
following appears: 


“In the District of Columbia, of which the 
writer has personal knowledge, on the average 
of two or three defendants a day have been 
waiving indictment since the time when the new 
rules became effective. In one case that came 
before the writer, the defendant was bound 
ever for action by the grand jury by the United 
States Commissioner at ten o’clock in the morn- 
ing. On the same day at two o’clock in the 
afternoon the defendant was brought before the 
writer and signed a waiver of indictment. Si- 
multaneously, the assistant United States attor- 
ney in charge of the case presented a short infor- 
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mation consisting of a few lines. The defend- 
ant was arraigned then and there and pleaded 
guilty. At 3:30 that afternoon sentence was 
imposed. In other words, the entire case, from 
the commissioner’s hearing to the imposition of 
sentence, was completed between ten o’clock in 
the morning and three thirty in the afternoon. 
Naturally, this is an extreme example, but it 
aon so the potentialities of the new pro- 
cedure.” 


The following is from the opinion of the Su- 
preme Court of the United States in the case of 


De Meerleer v. Michigan, 67 S. C. 596, Feb- 
ruary 3, 1947: 


“The facts are not in dispute. On May 16, 
1932, an information was filed in the circuit 
court of Lenawee County, Michigan, charging 
petitioner, then seventeen years of age, and one 
Virgil Scott, with the crime of murder. On the 
same day, petitioner was arraigned, tried, con- 
victed of first degree murder, and sentenced to 
life imprisonment. 


“Here a seventeen-year-old defendant con- 
fronted by a serious and complicated criminal 
charge was hurried through unfamiliar legal 
proceedings without a word being said in his 
defense. At no time was assistance of counsel 
offered or mentioned to him, nor was he ap- 
prised of the consequences of his plea. Under 
the holdings of this court, petitioner was de- 
prived of rights essential to a fair hearing 
under the federal constitution.” 

In view of the fact that De Meerleer has 
been imprisoned by the State of Michigan since 
1932, it is scant justice to find now that he was 
deprived of his constitutional rights. The seri- 
ous thing about it is that the federal courts 
have adopted the procedure of “hurrying” men 
charged with serious crimes “through unfa- 
miliar legal proceedings” and that it is now 
lauded as a highly approved practice. 

Judge Holtzoff cites with obvious approval 
many other similar cases, and adds: 


“the same thing has taken place in many 
other federal judicial districts, but the fore- 
going are sufficient to illustrate the advantages 
of the new procedure.” 

Upon his own statement, Judge Holtzoff has 
taken a keen pride in the process of one-day 
arraignment, trial, conviction and sentence, 
under the new rules. In the name of speed, 
we have destroyed liberty and the constitutional 
protections that are supposed to exist. How 
any judge can take pride in such “one day” 
procedure is not understandable. 

THOMAS MARSHALL. 
Corpus Christi, Texas 
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New Members of the American Judicature Society 


Alabama 
Birmingham 
Wa. Locan MartTIn 


Arkansas 
ad 


Keiytheville 

Frank C. Dovucias 
Brinkle 

W. W. SHarp 
Camden 

L. W. Bower 

Joun L. McCLeLLan 
ne 

a 5 © > seanes 


mk haste 
J. K. Manony 
J. V. SPENCER 
Fort Smith 
FRANKLIN WILDER 
Helena 
"Hot Spring 
prings 
Wu.um G. Bovic 
Vinci. ous 
Davi L. Matiory 
Jay M. Row.anp 
Jonesboro 
Cuar_es FRIERSON 
ARcHER W HEATLEY 
Joz Cray Youne 
panto 
Joun S. Mossy 
Lewisville 
Pat Roprnson 
Little Rock 
Epwarp BENNETT 
JoHN L. Carrer 
Frank E. CHowniIna 
J. Mitcuert, Cockrity 
E. L. Comprre 
James T. Goocn 
Sure_ps M. GoopwIn 
Harper Hares 
Joun M. Harrison 
M. J. Hargison 
E. Detatr HENDERSON 
J. W. House 
J. Frep Jonzs 
P. A. LasLry 
Rosert S. Linpsey 
E. L. McHaney, Jr. 
W. S. MitcHei, Jr. 
Sam_ Rosinson 
WALKER 
Frank J. Wns 
Marianna 
Joun L. Daccett 
Morrilton 
Coase Baad 
ewpo’ 
W. H. Bence. 
J. Frep ParisH 
Pine Bluff 
Jay W. Dickey 
A. F. Trtpietr 
Russellville 
Rosert J. WHITE 
a 


Searcy 
Gorpon ARMITAGE 
Stamps 
Masco A. Warp 
Texarkana 
Pau. JonEs 
Wius B. Smita 
P. Sree. 


CHARLES C. Wine 


California 
Los Angeles 
NeEtson Rosen 


San Francisco 
Norman P. Grass 


Colorado 


Craig 
Anprew J. Evans 


Wiuum S. Eaxes 


District of Columbia 


Washington 
Fapso Cravens 
WENDELL RYNERSON 


Florida 


Fernandina 
Dan KELLY 

West Palm Beach 
Samuget H. Apams 


Illinois 


Chi 
Harry Eneremce 
Springfield 


G. Norman KENNEDY 


Indiana 
Anderson 
Sw M 


Angola 

THEopoRE T. Woop 
Aurora 

Crawrorp A. PETERS 
am gy 

Dense E. BowENnN 
. Foster Scott 
xf 

Epwin G. CrovucH 


AND 


Crawfordsville 
Wittiam WINFIELD 


Joun G. Baran 
rt 


D. Russet. BonTracEer 
Harrison A. CuurcH 
Austix C. G 


Roserts, Sr. 
Eart E. SCHMADEL 
Henry B. Wacker, Jr. 
Ricwarp WALLER 
Flora 
Wusur Lane 
Fort Wayne 
J. A. BrucceMan 
Davi R. Heaton 
Pavut G. Jasper 
Acnes K. Kinver 
Tuomas G. MoorHeEad 


. Parry 
Frankfort 
Miiiarp C. Morrison 
F. LaurnENce ANDERSON, 


R. 
Roscoz C. Crump 
F. F. ErchHorn 
Frank L. GreENWALD 
Louis C. HoLianp 
Siwney Kriecer 
B. A. Lucas 
R. S. MELviIn 
SamvuE. P. Moise 
Rosert H. Moore 
Epmunp Roserts 
NK A. RoNDINELLI 
Harry Rusin 
E. Jay Wittrout 
James E. Wricut 
Goshen 
Harry E. Vernon 
Green Castle 





Frank G. SrTorssE. 
Greensburg 
Herop E. Care 


Cuar.tes G. BomMBERGER 
Epwin J. Firzceratp 
Wiieur J. GLENDENING 
A.treep H. HIGHLAND 
Arno.tp G. Huesner 
Ear, W. JoHNsonN 


Tadenenaiie 

ae Rano Beckett 
a NER 

a4 W. Burns 
Harey R. CHamp 
James R, CHase 
Hatt CocuraNne 
Cart Lee Compton 
ae | P. Evans 
oHN H. FF 
pueeen E. Gg 
Prerre F. Goopricn 
Joun S. "Grimes 
Wim R. Hicorns 
JoszerH O. Horrman 
Cuartes W. Hoiper 
Rosert HoiiowE11, Jr. 
Siwngy A. Horn 
Lester Inons 
Puiturs A. Irwin 
Frep I. Kino 
CHARLES QuINCY 


Ricuarp V. Sire 
Ben F. Smawi 

Patrick J. SmiTH 
Epwarp 0. 


asper 

Louis A. SavacE 
Jeffersonville 

CuHarues C. Fox 

Rosert J. PRENTICE 
Kentland 

Newer A. Lams 

okomo 

Grratp W. Ryso.tt 
Lafayette 

JosepH A. ANDREW 

Wutmum Howarp 


Joun B. Di-wortH 

Autrrep J. Link 

la t Teun, Oo. 
AMES OOPER, 
Leba 

A. A. Parr 
Lowell 

Epwarp E, Be.snaw 
Marion 

Cuaries L. Garrison 
Michigan City 

Rosert S. BAKER 

James P. GLEASON 
Monticello 

GLENN R. SLENKER 
Mount Vernon 

ALFRED A. 
Muncie 

WruuM T. Haymonp 

Ernest L. Myers 

Grorce W. Pierce 
New Albany 


Ki.tz 


Rocer H. PHiturrs 
Noblesville 


Frank S. CAMPBELL 
Peru 


H. K. CurHspertson 


A.sert B. CHIPMAN 
Rockville 
James O. HaNNER 
Howarp C. McFappin 
Seymour 
Cou_tter M. MonTGOMERY 
Bend 


Wis Hickam 
Sullivan 
S. Cummines 
Joun T. Hays 
Joun S. Tayior 
Terre Haute 
Joun G. Bre. 
Hersert A. GERDINK 
L. R. HrveEary 
A. PHILLirs 


Vincennes 
Joun Rass Emison 
James J. Lewis 
Lyte E. MILuer 
GILBERT SHAKE 
Wabash 


Atrrep H. PLuMMER 
Warren 
E.visan A. GeBHART 


Ke 

Harry E. Powers 

JosepH P. SULLIVAN 
Winchester 


Wuuuam R. Honrer 


Kansas City 
J. Wittarp Haynes 
Pau. H. JENREE 


Michigan 


Ann Arbor 
Joun W. CoNLIN 
Marvin L. Nrenuss 
Apert J. Parker 
Haney Bowne SKILLMAN 


ro 
Bates Wiis 
Carson gs f 
Tuomas M. KavaNacu 
Cass City 
Wim G. S. Mitier 
are 
Donato E. Hoisroox 


Dearborn 
Harry D. FEnske 
Detroit 
Wayne E. Basier 
Haroip C, Brake 
Stewart R. Boyer 
Vincent M. Brennan 
Prentiss M. Brown 
Cart F. Burcer 
R. Dave BusHaw 
Cuester A. CAHN 


Howarmp H. Campse.i 
Rosert E. Cuips 
Davm J. Com=n 
Irwin I. Conn 
SELDEN DaumME 
J. Henry Dennine 
DEsRocHEs 
Conpetia Stone Dewitt 
Setpen S. Dickinson 
Mape.ine C. Dinu 
Emmett E. Eacan 
E. J. Fisner 
J. E. Gattacuer 
Natuan B, Goopnow 


Lawrence 0. HINKLE 
Epcar C. Howserr 
Wiuuum G. Joyce 
Swney J. Kareer 
Cuartes H. Kino 
Cuar.es R. Kine 
Atrrep KuscHInskI 
Grorce F. KwercHer 
Wurep R. Laure 


SHAUSEN 

Russet, A. MoNam 
A. Vinci. McRez 
Samug. A. Mappin 
Antuony G. MarHorer 
Epwarp P. MarscHNER 
MELvILLE C. Mason 
Cant C. MaTHENY 
Greornce W. MiL.er 
Heten W. MiIvier 
Micuaret J. MonaHan 


Epwarp S. Piccins 
Henry E. Priatr 
Joun B. Poor: 
A.oystus F. Power 
Henry M. Reun 
D. New Rep 
Harry Ropsins 
Davip ‘Roperts 
AaRon 
Harry B. 
Mack Ryan 

I. ACHS 
Emerson H. ScHINK 
Joun H. ScHNEIDER 
James H. Sexton 
Joun C. SHretps 
Sanrorp W. SHouLts 
Harotp M. SiLverston 
Marcaret SIMMONS 
Irvin R. SmitTH 
Evizanetu L. Stack 
Apert M. STERN 
Cierus H. 

Ear, D. Sutiivan 
Renan SusMan 
Greorce W. Tosias 
Max L. V 


RosENBERG 
B 





LeonaRp ZIskix 


Hersert J. RusHTon 
Farmi n 

Joun P. Boyce 
Flint 


E.sre M. Davipson 

Pai E..iorr 
Gaylord 

Francis J. Camnrer 
Grand Rapids 





Carrot B. Jonzs 

Grzonce C. QuInNELL 

AtFrep P. Sruartr 
Midland 


JosEPH SCHNITZLER 
Musk: 


‘egon 
H. Winston HatHaway 


N 

JoHN P. SHIMENS 
Niles 

Sruart B. Wuire 
On 


ims ee 
psilan 
Joun F. Mutier 
Minnesota 

St. Paul 
Horace V. No.tanp 


Missouri 


J. Freperick ALLEBACH 


E. L. Repman 


Ava 
Joun M. Bracc 
Boonville 
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W. H. Martin 
Bowling Green 
Joun H. 


Ha.ry 
oo 
Cape 


Festus 
H. L. C. Werer 
Dovetas MAHNKEY 
Fred 


lericktown 
MeEtvin ENGELHART 


Hucu P. Witi1aMson 
Gallatin 


CHARLES D. Branpom 
Sam T. Evans 
Harrisonville 
C._E. Grou 
Houston 
Davm E. Impey 


Independence 
J. Marcus Kretiey 


Ropert M. BuerkKie 
ee City 
Roscoz P. ConK.LING 
Joun M. Hoimes 
Wiituum C. 0. Jackson 


. SEBEL 
Joplin 
Stan.iey P. Cray 
H. G 


Kansas City 
Epwarp S. Biccar 
Wiruuam G. Boarsicut 

an S. BREWER 
R. Rosgat Conn 
Eucene P. DonNELLY 
SHannon C. Dovctass 
ex L. Gover 
- GRanorr 
Fioyp E. Jacons 


by manegs Bs Kemp 
AUL AHINES 
fauumex & 


Frank Ho.irncswortH 
Moberly 
Ricuarsp J. CHAMIER 


Norwin D. Houser 
Piedmont 
Wnruum T. Powrns 
Poplar Bluff 
Byron Kearpy 
RANDOLPH a Waraer 


James H. MEREDITH 
<= 

Sam H 
St. ho 


Laura ANDREAS 
NormMaN BrerMaN 
R. E. Brake 


Daviw K. Brezp 
T. JosEPH ByrTH 


T. 

Roserts P. 

Mrrorp T. ENGLISH 
Fen 


G. 

Grorce E. HenecHan 
Wayne R. Howen. 
JoHn THomas HucHEs 
Rusey M. HuLen 
Ropert Nace. Jones 


ROEGER 

. SHERMAN LaNpDAU 
Pau. W. LasHLy 
JosepH LETORNEY 
Wu.iaM C. LocHMOELLER 
J. L. Lonpon 
Huco MonnicG 
Frank S. MULHOLLAND 
Francis M. OsrrEn 
Isaac C. One 
Victor Packman 

ny B. 

LAWRENCE PRESLEY 
Taytorn SANDISON 
Apotpn K. ScHWARTz 
Eowarp K. Scuwartz 
Wisur C. Scowartz 
Wriuiam Cote Seaton 
Boyp SPEER 


Rosr 
Falls or 
Josern C. Reavis 


Isaac J. NIsLEY 

Nala 
W. I. Tiirmenast 
Jozmz O’D. CornisH 
Oscar T. Doerr 
I. J. Donn 
B. E. GaskiLi 
Frank C. HEINISCH 
J. J. Hieorns 
Lyte Q. Hints 
JosEpH H. McGroarty 
Cuartes H. Mariey 
LawrRENcE W. Moore 
Cartes A. NaNnFito 
James A. NANFITO 
JosepH A. Vos 
Homer 7” WILTsE 


a. 
Paut H. Bex 
ringview 
T. G. WeEppe. 
Valentine 
RANCES Hans 
Walthill 
CoLEMAN 
"Weeping Water 
W. L. Dwyer 


New Mexico 
Roswell 

Ross L. Matong, Jr. 

New York 


New York 
Paut B. Barrincer, Jr. 
KENNETH F. STONE 


Oklahoma 


ore 

R. Ruys Evans 
Bartlesville 

DaR_ENE G. ANDERSON 

Raysurn L. Foster 

Cuar.es C. JuLiEN 
Buffalo 

D. P. Parker 
Chandler 

KENNETH JARRETT 

G. Raymonp BassMaNN 


s. J. Benson 
Drumright 
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Kermit Naso 
Duncan 

Herman E. 
BReTsCHNEIDER 

Cc. D. Cunp 
Durant 

Roy Pavut 

Sam SULLIVAN 
Enid 


J. W. Bmp 

W. E. Crowe 
Dan MITCHELL 
Gerorce D. WILson 


Mires G. ToLBERT 
Holdenville 


Watter J. ARNOTE 


Reve. W. LittLe 
Miami 

Cuar.es C. CHESNUT 

A. L. Commons 


Pau, W. Uppecrarr 
Oklahoma City 
- THap Baker 
J. J. Bruce 
B. H. Caney 
STEPHEN CHANDLER 
RanvE.t S. Coss 
. F. Cop 


Tom W. Garnetr 
Ricwarp H. 
Jack M. HicHiEey 


James C. McWILuiaMs 

Ervas A. MILLER 

Georce MiIskovsky 
Orr 


Katuryn Van LEUVEN 

Paut L. WasHINGTON 

Mary L. Weiss 
Okmulgee 

A. D. Cocnran 

CaRLaNo SMITH 
Pawhuska 

4S Sanps 





